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PROCESSING TAX PROBLEMS WITH RESPECT 


TO 1935 PROGRAM 


Under the Agricultural Adjustment Act, unless the 
device of a compensating tax be used, no proc- 
essing tax may be imposed upon dairy products 
unless benefit payments are made to producers 
of milk. If such benefit payments be made, 
they need not be so large as to exhaust the 
func raised by the processing tax on dairy 
products, and the excess may be used for the 
1935 feed grain progran. 


A tax may be placed upon manufactured dairy products 
without taxing whole milk. 


The proceeds of processing taxes upon small grains may 
be used to finance benefit payments with respect 
to the basic small grains. 


Under Section 9(a), whenever the Secretary sets a new 
_ rate for a processing tax, he must fix such 

rate at no more than the difference between the 
then fair exchange value and the then current 
average farm price; however, it is within his 
discretion to determine at what time the new 
rate is to beset. In exercising this discretion 
he is bound by the declared policy that he shall 
not only establish but shall maintain a parity 
price. 


Opinion Section Memorandum Noe 146 
Dated August 1, 1934. 


+ 


ae : 


neem hd 


sy 
a prt 


_-8el~ 


August 1, 1934. 


MEMORANDUM TO MR. A. Ge BLACK, CHAIRMAN 


_ GENERAL COMMITTEE ON 1935 PROGRAM 


Pursuant to your request dated July Ou, 1934, ad- 
dressed to Mr. Hiss, I submit my apinion upon the 
following: 


QUESTION II 


Under what conditions can dairy products be taxed 
for a 1935 feed grain program? Can manufactured 
dairy products be taxed without placing a tax 

on whole milk? 


QUESTION IIT 


Can processing taxes on small grains be lumped 
in a general fund and used to finance a com- 
bined small grain program? Can all taxes be 


‘lumped: into a genersl fund? 


QUESTION IV 


How long can processing taxes on any basic com- 


modity convinue to be collected after the price 
reaches narity? After the fair exchange allow- 


--ance becomes less than the tax rate? 


TT. 


EI 


OPINION 


Unless the device of a compensating tax be used, 
dairy pro*ucts may not have a processing tax 
imposed upon them unless some benefit payments 
are made to the producers of milk. However, if 
such benefit payments be male, they need not be 
so large as to exhaust the complete fund raised 
for the processing tax on dairy products and the 


_ excess may be used for 1935 feed grain program. 


A tax may be placed on manufactured dairy products 
Without taxing whole milk. This may be done 


_@ither by the power granted the Secretary under 


Section ll of the Agricultural Adjustment Act or 
under Section .9 (b) thereof. 


The answer-to Question III is in the affir- 
ative. 
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IV Until the facts of the situation are present- 
ed, no definite opinion can be rendered but 
this much can be said. There is no require- 
ment that the Secretary change the tax rate 
on any commodity with every change in prace 
of that commotity, and thus, though thesrairyr 
exchange allowance become less than the tax 
rate, the tax rate need not necessarily be 
lowered. The reason for this is that the Sec- 
retary is given thé power to set the rate from 
time to time and only when he does set a new 
rate, is he bound to apphy the formula of fair 
exchange value. However, not. until the Secre- 
tary decides that the price of a commodity is 
stabilized at a new level need he set a new tax 
rate. This answer to the question concerning 
fair exchange allowance will serve as an answer 
to the first part of Question IV about parity 
price. 


Lie. 


Section 9 (a) of the Agricultural Adjustment Act provides that 
processing taxes can only be levied on a basic agricultural commodity 
when rental or benefit payments are to be made with respect thereto. 
This calls for payments, because of the terms of Section 9 (a), to the 
producers of milk. 


It has been argued that a reduction in the amount of feed grain 
produced would lead to the reduction in the amount of milk produced and 
that therefore a tax may be placed on milk processing for this purpose 
without making benefit payments to milk producers. However, this argu- 
ment invalidly assumes that a processing tax can be put into effect to 
accomplish any reduction in the production for market, but Section 9 (a) 
only permits processing taxes to be levied where part of the reduction 
program calls for benefit payments to the producer. Therefore, before 
a processing tax can be placed on milk, some benefit payment scheme for 
milk producers must be put into effect. See Opini No. 143. 


To avoid benefit payments to milk producers, compensatihg taxes 
instead of a processing tax may be imposed upon certain manufactured 
milk products on the ground that they have obtained a competitive ad- 
vantage over cotton seed oil and other fats now subject to processing 
taxes. If the facts support such a compensating tax, there seems to 
be no reasonable objection thereto. The problems raised by employ— 
ing the device of such a tax are in the main those of public policy 
with which this memorandum is not now concerned. | 


Assuming that a processing tax has been placed upon milk pro- 
ducts, if the benefit payments are less than the tax receipts, a 
surplus of funds will exist, Then, by the terms of Section 12 (db) 
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of the Act, the money may be used for a reduction program in feed 
grain. Section 12 (b) permits.the Secretary of Agriculture to use 
the funds raised by processing taxes for rental and benefit payments 


in the feed grain program. 


.. The second part of the question concerns the possibility of plac- 
ing a processing trax on menufactured dairy products without taxing 
whole milk. Under the -tcims of Section 9 (b) of the Agricultural Ad- 
justment Act, the Secretary might begin by announcing a processing 
tax on all milk and if upon investigation he found that the tax on 
- Whole milk was such that it would lead to an accumlation of surplus 

stock and the depression of farm prices of the commodity, he might 
abolish the tax on that part of the manufactured commodity. The 
provisions in Section 9 (b) read: 


"If thereupon the Secretary finds that may such 
result will occur, then the processing tax on the 
processing of the commodity generally, or for 

any designated use or uses, or as to any desig- 
nated product or products thereof ... shall be 
at such rate as will prevent such accumulation 

of surplus stocks and depression of the farm price 
of the commodity.'! 


Therefore, by the terms of this provision, the Secretary may abolish 
any processing tax on whole milk and retain it on other dairy products 
-made from milk, if and oniy if he finds that any tax on whole milk 
Will result in the accumulation of surplus stocks and the depression 
of farm prices of whole milk. 


Use might also be made of Section 11 of the Agricultural Ad- 
Justment Act, if the Secretary finds. that Title I of the Act cannot 
be effectively administered with respect to wholé milk. The Secretary 
of Agriculture may then classify the products of milk and put a benefit 
program into effect only for some of.the dairy products. Thereby a 
processing tax on such products could’be levied. However, this would 
seem to call for a benefit prosram in which payments are made only to 
producers of milk used for such prodictse Under the factors operating 
in the industry this migut permit payments to any producer of milk. 
If the facts will not support so broad a distribution of benefit pay- 
ments the funds raised ty the processing tax might in part be diverted 
under a removal of milk surplus program which would treat all producers 
of milk equally. Thus a program could be constructed by which all 
dairymen received similar payments but part of such payments would 
nominally be made in pursuit of a reduction program for part of the 
dairy products, namely those subjected to processing tax and the 
rest treated under a removal of surplus program. Thus by employ- 
ing either of these provisions of the Agricultural Adjustment Act 
a& processing tax can be confined to manufactured dairy products and to 
the exclusion of a tax on whole milk, while at the same time a uniform 
Payment may be made to all milk producers and any excess funds be used 
for the feed grain program. 


es 


ra ee 


In answer to Question III, Section 12 (b) of the Agricultural 
Adjustment Act under which the proceeds of the processing taxes are ap- 
propriated to the use of the Agricultural Adjustment Administration in 
fact lumps all processing tax receipts into a single general fund. It 
is only a matter of policy which has led the Administration to see that 
the proceeds’ from any processing tax on a given basic commodity were 
used in benefit payments on such. commodities. See Opin. Noe 85. 


If a benefit program be proclaimed in effect for each of the small 
grains then a processing tax can be put into effect upon such of them 
as are basic commodities. Thereafter, the proceeds would become ap-— 
propriated as part of the general fund for the administration of the 
Agricultural Adjustment Act and the carrying out of its pupposes. 
From this same fund, if it is deemed necessary, funds may be used to 
finance benefit payments in the basic small grains. 


IV. 


In answer to Question IV'I wish to say that Section 9 (a) of 
the Agricultural Adjustment Act provides that whenever the Secretary 
shall set a new rate, he must fix such rate at no more than the dif- 
ference between the then fair exchange value and the then current 
average farm price. However, it is in his discretion to determine 
at wnat time the new rate is to be sete In exercising this discretion 
he is bound by the declaration of policy of the Act which requireeuam 
Section 2 (1) that he not only establish parity price but maintain 
sucn parity price. Therefore, if for a certain period of time parity 
price is achieved, the Secretary can continue the program in reference 
to such commodity if ‘he. believes that the removal of the program will 
lead to a drop in the price. It is only when the Secretary decides 
that such price will maintain itself without Government aid that he 
mast abandon the progran. | 


Telford Taylor, 
Acting Chisf, Brief and Opinion Section, 
Office of the General Counsel. 
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No. _102 


ACTION TO COMPEL LICENSEES TO 


FORNISH INFORMATION 


e 


Neither the Market Administrator nor the 
Control Committee, appointed 
under the terms of a license 
issued pursuant to the Agricul- 
tural Adjustment Act, may bring 
an action to compel licensees to 
make reports and furnish informa- 
tione 


Enforcement of these licensc-imposed obliga- 
tions apparently must be made by 
the several District Attorneys as 
provided for in Section 8a(7) of 
the Acricultural Adjustment Act as 
amended, or by the Attorney General 
on hehalf of the United States. 


Opinion “cction Memorendum No. 147 
Mated Anenst 1. 1934. 
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August 1, 1934, 


MEMORANDUM TO:1IR. BACHRACH 


A - Pursuant to your request, I submit herewith an opinion upon 
the following: 


QUESTION 
May a Market Administrator, appointed 
under the terms of a license issued pursuant 
to the Agricultural Adjustment Act, bring an 
action in his own name to. compel licensees 


to make reports and furnish information to 
him? 


May a Control Committee, established 
under a license issued pursuant to the 
Agricultural Adjustment Act, bring. an 
action, in the name of its individual 
members, to compel licensees to make 
reports and.furnish information to it? 


OPINION 


I an of the opinion that neither the 
Market Administrator nor the Control Committee 
may bring an action to compel licensees to 
make reports and furnish information. Enforce- 
ment of these license-imposed obligations 
apparently must be made by the several district 
attorneys as provided for in Section 8 a (7) Hot 
the Agricultural Adiustment Act, or by the _ 
Attorney General on behalf of the United Szates _ 
for the protection of the general public interest. 


ANALYSIS OF THE QUESTION 


The milk licenses provide that licensees shall make reports to 
the iinrket Administrators concerning the quantity of milk delivered 
to them by producers, and furnish information concerning the milk 
gold, used and distributed by them. Similarly, the licenses for 
fruits and vegetables require licensees to make reports to the Control 
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S\ mittees es to the quantity ond quality of fruit handled, shipped 
stc. Lorcover, the licensees, by the terms of the various licenses, 
are oblirateéd to: furnish information necessary to enable a Market 
Administrator or n Control Committce to investigate violations and 

to ascertnin whether the policies send purposes of the licenses md 
tho Arricultural Adjustment Act are being effectuated. The licenses, 
however, fnil to make any provision for the enforcement of the obli- 
entions thus imposed. Thus, the effectiveness of such a provision 
need not be here considered. However, it might be noted that a 
forceful argument can be made in support of the validity of a license 
provision grarting to a Market Administrator or a Control .Committee a 
right to bring an action to compel licensees to make reports and 
furnish information. The Agricultural Adjustment Act, by Section 8 
(3), authorizes the Secretary of Agriculture to issue licenses subject 
to terms and conditions necessary to eliminate unfair practices and 
charges thet prevent or tend to prevent the declared policy of the 
Act. I* the requiring of licensees to make reports and furnish in- 
formation to - Market Administrator or a Control Committees is a valid 
term or condition, a license provision granting power to enforce 
these obligations would likewise appear valid. Such.a license pro- 
vision woulc epparently have the force and effect of a statutory 
authorization. The narrow question here considered is whether, apart 
from authorization in a license, a Market Administrator or a Control 
Sommittee, as the case. may pe, is entitled to bring an action to 
enforce the obligations due .to them under the terms’ of the various 
licenses. 


Initially, an examination of Section 8 a (6) of the Agricultural 
Adjustment Act will be made to nscertain whether it confers on the dis- 
trict courts of the United States jurisdi ction to enforce license pro- 
visions upon suits brought by a Market Administrator of a Control Com 
mittee. If upon this examination a negative’ conclusion is reached, 
consideration will. be given to the right of: such agencies to bring 
actions independently of statutory authorization. To establish this 
right it will be necessary to show: (a) that: the remedies provided 
for in Sections 8 a (6) and 8a (7), 8 (8), and 10 (h). of the Agri- 
cultural Adjustment Act are not Exe lugive of an action by a Market 
-dministrator or Control Committee to compel licensees to make reports 
and furnish information, (b) that a court of equity has jurisdiction 
to compel performance of the licenscés! obligations to make reports 
and furnish information upon a suit: et ee Market Administrator or a 
Control Committee, (c) that the failure of the Agricultural Adjustment 
Act ‘and the licenses issued pursuant thereto to authorize suit by a 
ilaricet Administrator or a Control Committe ee does. ‘not negative the 
right of these eovernmen tel agencies to- bring suit...’ 
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I. Section 8a (6) of the Arricultural Adjustment Act does eae 


authorize an action by. a Mark Marke t Administrator or a Control 
Committee to enforce the obligation of peGomR Ge eso make .>° 
reports -and. purnd sh information. 


Section 8 a. (6) of te ee Adjustment Act provided: 


"The several district courts of the 
United States are hereby vested with juris- - 
diction specifically to enforce,.and to pre- 
vent and. restrain any person from violating, 
the provisions of this section, or of any 
order, regulation, agreement, or license 
heretofore or hereafter made or issued pur- 
suant to this title, in any proceeding .now 
pending or hereafter brought in said courts." 


This section considered alone might be construed to authorize a 
Market Administrator or a Control Committee to bring an action to 
enforce the obligations imposed upon licensees by the terms of the 
licenses. This scction, should be considered, however, in connection 
with Section 8 a (7) which provides: 


"Upon the request of the Secretary of 
Agriculture, it.shall be the duty of: the 
several district attorneys of the United 
States, in their respective districts, under " 
the direction of the Attorney General, to | 
institute proceedings to enforce the remedies 
and to collect the forfeitures provided for 
in, or pursuant to, this title." 


Taether Section 8 a (7) is to be considered as a limitation upon the 
prior Section 8 a (6) is a matter not entirely free from doubt. How- 
ever, it reasonably appears that the two sections contemplate an 
action by the several district attorneys acting under the direction 

of the Attorney General. Lending color to this interpretation is ‘thes 
part of Section 10 (h) of the Act: which provides: = 


"The Secretary may report any Cloieta cay of 

any agreement entered into under Part 2 of — 

this title to the Attorney General of the - 

United States who shal’ cause appropriate 

proceedings to enforce such agreements to , 

be commenced and prosecuted in the Proper: tad wee «Saks 
courts of yt ated States without RET ian, at 


Thus throughout Title I- of the eatery Adjustment Acty it: seems BOTs 
have been intended that proceeding s: to enforce. ‘licenses or ‘agreements yt 
should be brought under the dirgetion : of ‘the Attorney. General of the 
United States. 
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Although the legiSlative history of Sections 8 e a (6) and 8 a 
(7) of the Act.does not aid in the construction of me sections, 
the interpretation placed: Dy: the courts on .a somewhat similar statu- 
tory provision: is. persuasive tothe effect tha Section. 8 a (6) does 
not authorize a suit by a Market Administrator or a Control Committée » 
Thus, Section 4 of the Shonbih ‘fntte Trust. Act (United States Code, 
Tits 15, Section, 4). provides in part? 


"The several district courts of the 
United States are invested with jurisdiction to 
prevent and restrain violations of sections l 
Ree oy inclusive, or section 15 of this chapter; 
and it shall ‘be the duty of the several district 
attorneys | of ‘the: United. States, in their re- 
spective ‘districts, under the direction of the 
At torney,. General, to institute proceedings in 
equity to ‘prevent and restrain such violations," 


This section has -been construed to aouy the right of a private person 
to’ sud’ ‘to restrain or prevent » violation of the Sherman Act even 
_ though the person seeking relief was threateried with a special injury 
by reason ‘of the unlawful combination. Paine Lumber Co. v. Neal, 244 
J.S. 459 (1916). Section 4 of the Sherman Act, therefore, not only 
ae not confer rirhts on any parties except the cistrict attorneys 
of the United States, acting under the direction of the Attorney 
General, but apparently has the effect of limiting rights existing 
apart from the provision. <A party threatened with special injury by 
a violation of a law of the United States would seem to have a right 
to bring & suit. “fan an injunction in a federal court inasmuch as the 
action is one arising under a law of the United States of which a 
federal court has jurisdiction regardless of the citizenship of the 


(isi). Sce Mannington v. Hocking Valley R.R.Co., 183 Fed. 133 
_ (1910 | 


Since it does not appear that the ieriéattubnl Adjustment A,.t 
wathorizes o suit. by a Market Administrator or a Control Committee to 
enforce ‘the license obligations, consideration will be given to the 
rirht. of a Market Administrator or a Control Committee to bring such 
an action independent of statutory authorization. As pointed out 
supra, this necessitates an initial investigation as to whether Sections 
8 a. (6) pnd 8a (7), 8 (3), and 10 (h) of the Agricultural Adjustment 
\ct set forth remedies exclusive of .an action by 2. ‘Market Administrator 
or a Control Committee. 


Ign he remeite: provided by geltied 8 Bt) - 
of the Agricultural Adjustment Act do not exclude an action by a 


Harket Administrator or a Control Committee to enforce the OD1a= 
fations imposed by a license: however, Section 10 (h) of the Act 
does furnish an exclusive reme as to reports and information 


sought in connection with investigation of license violations. 


Ry i 
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Sections 8 (a'(6) ‘and 8 a (7) of the Agricultural Adjustment 
Act provide for suits by the several district attorneys of the United 
States, under the direétion of the Attorney General, to prevent and 
restrain eny person from violating the terms of the licenses issued 
vursuant to the Aericultural Adjustment Act. Section 8 (3) of the 
Act provides that the Secretary of Agriculture may suspend or revoke 
a license in the event of the failure of a licensee to comply with 
the terms and conditions thereof. Section 10 (h) of the Act provides 
that Sections 8, 9, and 10 of the Federal Trade Commission Act are made 
wpolicable to the iurisdication, powers, and duties of the Secretary 
in administering the provisions of the Act and to any person subject 
to the provisions of the Act, whether or not a corporation, All of 
the above cited sections of the Act thus provide for remedies where 
licensees foil to make reports and furnish information required under 
the terms of: a‘licenses. However, the cited sections do not empower a 
Market Adrinistrator or a Control Committee to enforce the remédiés 
.orovided for therein. Therefore,. if such remedies are exclusive, a 
Market Administrator or a Control Committee hes no power to sue to 
enforce the obligations of licensees to make reports and furnish in- 
formatione Consideration will, therefore, he directed to Sections 8 
a (6) and 8 a (7), 8 (3), and 10 (h) of the Act in an attempt to 
ascertain whether the remedies provided therein are @xclusive and 
therefore a bar to an action by a Market Administrator or a Control 
Committee: 7 


(2) Sections 8 a (6) and 8a (7) of the Act are not a bar 
to an action by a Market Administrator or Control 
Committee. 


That Sections 8 a (6) and 8 a (7) of the Act are not a bar to 
an action by a Market Administrator or a Control Committee to enforce 
the obligations of licensees to make reports and te furnish information 
is clear since Section 8 a (8) of the Act specifically provides: 


"The remedies provided for in this 
section shall be in addition to, and 
‘not exclusive of, any of the remedies 
or penalties provided for elsewhere in 
this title or now or hereafter existing 
at law or in equity."' (Underscoring 
supplied) i 


Since Section 8 a (8) refers only to. the remedies provided for in 
Section 8 a of the Act, the question whether Sections 8 (3) and 10 (nh) 
of the Act provide exclusive remedies remains for consideration. 


(b) Section 8 (3) of the Act is not exclusive of an action 
by_a Mavket Administrator or a Control Committee. 
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Section & (3) provides: °: 


"The Secretary of Agricultyre may, suspend 

: .or revoke any such license, after due 
notice and- opportunity for hearing, for..._ 
violations of the: terms or conditions 
thereof. * * * Any such. person engaged in . 
such handling without.a license as required ... 
by the Secretary under this seation shall 
be subject to a fine of not more than . 
¢1,000 for each day. during which the vio-_ 
lation: continues." i ae 


It is a well+established- principle. that where a statute creates 
anew right and the. mode in which it is to be enforced is specifically 
provided, such a remedy is exclusive, United States v. Southern 
Nredzing Company, 251 Fed. 400 (1918); Gos i Tryst Co. v. Coh 


B. 508 (1919). There is, however, an exception to this recog 


held that the remedy provided is not fig be deemed exclusive. United 
Statesivs Chamberlin, 219 U. 8, 930 (19 : ; 
Ted. 882 (1922); Miller v. Johnson, 110 Fan. 135, 202 P-c. 619 (1921) ;. 
Pinnacle Gold Mining Co. vs Beople, 168 Calif. 86, 143 Pac. 837 (19}4); 
People: v. Stafford Packing Co,, 196 Galif. 719, 227 Pac..485 (1924). 


In the Stafford Packing Go; aase, a California statute required 
fish hatcheries to secure permits from the Board of Fish and Game Com 
missioners before using fish in their reduction plants. The. statute 
further conferred pover upon the Board, after a hearing, to suspend 
the license of a packer found guilty of violating the terms of the per- 
mit. An injunction was sought to restrain a packer from violating his 
permit br using more fish than was permitted him under the terms of 
his license. The defendant raised the defense that the administrative 
remed:r provided by the statute was exclusive. After,reviewing the 
administrative procedure thus required by the statute before an order 
to susvend the license could be entered, the court in granting the in- 
junction stated: PP aie 3 


"Tt is thus anvarent that a resourceful 
defendant may delay the proceedings of a hear- 
ing before ‘the Commissioners, indefinitely... In. .. 
the meantime, the defendant may continue. the. 
wasteful destruction of fish at the rate of 
millions por month. If it is finslly fomd 
Builty by the Cdimdsdion, the utmost penalty, 
which the later can impose isn suspension _ 
‘of ‘THoense not exceeding ninety dnys. Th the 
meantime the fishing season for that part of 
the country will probably have ended, rnd the 
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ninety days suspension of license would 

_,. be inconsequential. If not, as suggested 

‘ by counsel for the Commission, the defend- 
ant may then lease his plant to some other 
person who may contimue the operation thereof. 
We are satisfied that the conclusion of the 
trial judge: that the remedy thus.afforded 
is not adéquate cannot and should not be dis- 
turbed by us." 


In United States v. Calistan Packers, Inc., 4 Fed. Supp. 660 
(1933) » bill was filed by the Government to enjoin the defendant 
from eenning and selling cling pes7hes in excess of: such quantity 
as fixea by a license granted undor provisions of Section 8 (3) of 
the Avricultural Adjustment Act. The court held that the Administra- 
tive remedy of a license revocation followed by a prosecution for the 
collection of the statutory. fine would be inadequate for the reason 
that the canning season would be over before the proceedings for the 
revocation of the license could be concluded and therefore the statu- 
tory remedy was not to be considered exclusive of an action for on 
injunction. 35 


In each of the above cases the court held that the administra- 
tive remedy provided ty the statute should not be deemed exclusive 
of other remedies. It is trve that the facts in the Stafford Packing 
Coecnse ond the Calistan case showed a clesr necessity for an 
imnedinte relief. It is, however, believed that such a need for an 
immediate relief usually can be shown where an action is. brought to 
enforce the obligation of licensees to make reports and furnish in- 
formation. The effective execution of the milk licenses is absolutely 
dependent upon the making of prompt reports by the licensees ‘of their. 
total vurchases and sales. Without such reports the Market Adminis-. 
trator is unable to compute the blended price which is the foundation 
unon which rests the entire milk marketing plan. Likewise, it can 
usually be shown that the execution of the various licenses for fruits 
and veretables necessitates a making of prompt reports by the licensees. 
Since a license may be revoked only after due notice and opportunity 
for hearing, the obtaining of such reports within the necessary time 
will be impossible 1mless an immediate action to enforce the obligation 
of a party to make the reports is available. 


(c) Section 10 of the Act making certain provisions of the 
Federal Trade Commission Act applicable to the jurisdiction 
owers, and duties of the Secretary bars. an action by a 
Market Administrator or a Control Committee as to reports 
and information sought in connection with investi ation of 
license violations . Sis 
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Section 10 Ch) of the’ ‘Asricultural Adjustment ‘et provides: 


NPor 4 ‘the efficient administration of 
the -provisions of part 2 of this title, 
the provisions, including penalties, of 
sections 8,-9 and 10-of the Federal Trade 
Commission Act, anproved September 26, 1914, 
are made apolicable to the jurisdiction, 
powers, and duties of the Secretary in 
administering ‘the. provisions of this title 
“and tio any person subject to the provisions 
OP eis title, whether” or not a corporation." 
The Seetione: gu §Q-ana 16. ‘of ‘the dared Trade Commission Act, in brief, 
provide thet men Commission shall ‘have access to the records of a cor- 
poration being: invéstigated or proceeded against and a right to the 
oroduction of documents in ce ertain instances. ‘Section 9 of the Federal 
Trade Commission’ Act further provides: 


"pon the application of the Attorney 
General of the United States, at the recuest 
of the commission, the district courts of | 
~ the Mited States shall have jurisdiction to 
issue Strits of mandanus commanding any person 
oD corporation ‘to comply with the provisions 
* ““of this subdivision of this chapter or any 
“Sordér of the commission made in pursuance 
thereof. " 


The Brn: in pers ek ee the Federal Trade eionriiceeton Act have placed 
strict, limite ‘tions on its anvlicability and have declared that demand 
for necess., to. records or production of documents may be made only in 
connection with an investigation or a court action. Federal Trade 


Comission v. Baltimore Grain Co. 284 Ved. 886 (1922), affirmed in 
Pederal. Trade Commission v. Eommond, Snyder and Cos, 267 U.S. 586 (1925); 


Federal Trade..Commission v. P.: Lorillard Co. 283 F. 999 (1922), .ffirmed 
Federal Trade Commission v. American Tobacco Co., 264 U.S. 298 (1924). 
Thot is, the demand for access to: records or their. production must te 
mae "on the basis of some facts tending to establish a Charge of wrong 
doing .".. Federal: Trade. Commission: v.:P.: Lorillard Co., ‘supra. . Since 
the reports. ond. information which under the terms of the various 
licenses, the licensces are to. furnish to a Market Administrator or to 
a Control, Committee. ordinarily do not relate-to. investigations,. 

Section. 10. (h) of, the Act usually provides: no remedy where licensees 
fail to furnish reports and information. However, with regard to 
reports and information sought in connection with investigations of 
license viclations, Section 10 (h) apparently furnishes an exclusive 
remedy. The case of Federal Trade Commission v. Claire Furnace Coe, 

274 TJ. Se 160 (1927), holding that it is within the sole discretion 

of the Attorney-General whether an action of mandamus will be 
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broyght under the outhorizstion of Section 9 of the Federal Trade 
Commission Act to:compel parties to produce reports and information, 
supports the view that Section 19 (h) provides an exclusive remedy. 
This is true since if the remedy were not exclusive, it would be 
possible for parties other than the Attorney General to have dis- 


cretion as to the bringing of an action to compel production of the 
~eports. and . information. © 


Tits 4 Market. Administrator or a Control Committee may not 
-bring an action in equity to enforce the obligations imposed 
by the licenses, since there is no basis for equity juris- 


diection in such a suit. 


An action by a Market Administrator or a Control Committee to 
enforce license-imposed obligations must be in a court of equity. 
Equitable relief can be obtained only if there is a basis for 
equity jurisdiction. Inasmuch as the Agricultural Adjustment Act 
contains no provision conferring jurisdiction on courts to enforce 
license at the behest of a Market. Administrator or a Control Com- 
mittee, jurisdiction must be grounded on general equitable princi- 
ples. Independently of statutory. authorization, equity usvally 
protects property rights only. Pe Sawyer, 124 U.S. 200 (1888); 
“loore v. New York Cotton Exch., 296 F. 61 (1923); In re Debs, 
158 U. S. 564 (1895). Whether a Market Adninistrator or a Control 
Comittee could establish a sufficient property intcrest is question- 
a»rle. FEowever, apart from statutory authorization, courts of 
equity assume jurisdiction to protect the interest of the gerral 
public when the occasion arises. In re Debs. supra; United States 
v. American Bell Telephone Co., 128 U. S. 315 (1888). It might 
therefore te argued that the Agricultural Adjustment Act and the 
licenses issued pursuant thereto involve a matter of such public 
interest that a court of equity should assume jurisdiction to en- 
force the obligations imposed thereby. But the rule that the 
Attorney General is the only proper party to enforce the public 
right is well recognized. United States v. San Jacinto Tin Co., 
125 U. S. 273 (1888); of. In re Debs» supra. 


. - Even if a property interest on ‘the part of the Market 
Administrator or Control Committee could be: shown, the recent 

ease Of North Dakota-Montana 7. G. Ass'n. v. Ue S., 66 F., 

(24) 573 (193%) indicates that, unless express statutory 

authority for suit by an unincorporated agency of the government 

is given, the suit should be brought in the name of the United 
States and under the direction of the Attorney General. That 

case involved an action in equity brought by the United States 

to foreclose ® real estate mortgage upon certain property 

ziven by the appellant to secure the payment of a $25,000.00 loan 


* 
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made to the appellant by the Federal Farm,Board.from the revolv- 
ine fund ‘provided by. the Aericultural Marke ting ‘Act (7% U.S.C.A. | 
Sections 521-523). The apoellant relied unon.the defense that 
the “Fe eseral Parm Board was the proper party. to bring the action. 
The court’ in rejecting this contention declared that the Farm 
Bonrd ws merely aa unincorporated .: nge ncy of the Government to 
Corry out the purposes of the Agricultural Marketing Act and that 
if it were intended that such agoncy should have the power to 
sue and be suéd, thrt pover would have been express&ty conferred. 
Tho court therefore reagons that “here the pover was not thus 
gronted. it was to be: inferred eo oner ce s intended that the 
United’ States rather than the Government egency shovld sue and 
be sued. In holding that the Federal Farm Board was not the 
ae perty to sue the court expressly stated: "We are satis- 
ed the Farm Bo.rd could not..have brought suit to recover the 
moneys loaned to the defendnnt. " Although,under the facts of 
the particvler case the mortgage ran to the United States and 
not to the Federal Farm Board, -it.is clear from the language 
of the cree that this fact did not influence the court in 
its decision. Therefore, the fact that uncer the licenses the 
revorts ond information are to be furnished directly to a Mar-_ 
ket Administrator or a @ontrol Committee does not serve to. take. 
the case arising under the licenses out of the rule epplied. in. 
the North D Dakota. -Montana %.G. Ass'n. case. 


gc sUes 
" Although it is Believed’ that ‘except where the reports 

ard information are: sought .in connection with license violations 

the possible argument ‘that the remedies provided in the Lericultaell 
Adjustment’ Act are exclusive can be successfully disposed of, yet 
the case of North Dakota-Montand 7.G. Ass'n v. U.S., supra, casts 
serious covubt on ‘the right of ‘unincorporated governmental agencies 
to bring suit unless this pover‘is expressly granted by statute. 
And finally, even thour> the above-mentioned difficulties are found 
not tobe insurmountable, there would be no Basis for equitable 
juriddiction where suit is brought by a Market Administrator or a’ 
Control Committee, because it is well settled that suits to pro- 
tect the public interest” Hould be brougtt by the Attorney General. 
“or thesé reasons, I'am of the opinion that neither a Market-:Adminis-— 
istrator nor‘a Control ‘Committee may.bring an action to compel 
licensees to rake reports and furniish information. 


Telford Taylor, ' 
‘Acting Chief, Brief and Opinion Section, 
Office of the Goneral Counsel. 


4 837 u 


No. 108 


STORAGE CHARGES ON EXPORT WHEAT 


‘The Secretary of Agriculture is not obligated 
to pay the storage charges which have 
| accrued against the North Pacific 
Emergency Export Association or against 
the members of the Association upon 
wheat purchased as provided for in 
Exhibit A of the Marketing Agreement 
for the Disposal of the North Pacific 
“sh ae Wheat Surplus, which has been tied up 
due to strike conditions on the Pacific 
Coast. 


(See also Opinion No. 55 (Opinion Section 
Memorandum No. 100)) 


Opinion Section Memorandum No. 148 
Dated August Ei 1954. 
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Augnst 2, 1934. 


MEMORANDUM TO MR. THEIS 


Pursuant to your request, I submit herewith an opinion upon 
questions arising under the following facts: 


STATEMENT OF PACTS 


The North Pacific Emergency Export 
Association, pursuant to the Marketing 
Agreement for Disposal of North Pacific 
Wheat Surplus, has purchased wheat for 
sale in the export trade. The wheat has 
been purchased, as provided for in Exnibit 
A of the marketing agreement, on the basis 
No. 1 Federal Grades, sacked, delivered 
on track at tidewater terminal markets. 
The contracts for the purchase of the 
wheat specifically provide that the "price 
paid in the country for wheat covered by 
this contract is the full association 
quoted price, as in effect on date of 
purchase, less only established trade 
charges to convert wheat from country 
basis to basis No. 1 Sacked Track, Tide- 
water Terminal." Due to the strike con- 
ditions on the Pacific Coast, it has been 
impossible for the Association to trans- 
port the purchased wheat into the tidewater 
terminal markets. Storage charges have _ 
thus accrued against the association, That 
the st¢erage charges in tne country are a- 
gainst the Association rather than the 
seller is clear since the purchase con- 
tracts expressly provide for delivery "2l 
days buyers! option" with the "carrying 
charges to accrue to benefit of seller 
on basis of 1/30 cent per bushel per day 
after expiration of option." However, the 
Marketing Agreement for Disposal of North 
Pacific Wheat Surplus does not make any 
provision concerning whether the Secretary 
is liable for the storage charges thus 
occurring against the Association (or 
against the members of the Association, 
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where the Association Has assigned the 
purchase contructs to them). Under 
this factual situation the following 
questions arise: 


QUESTION 


1. Is the Secretary.of Agriculture 
obligated to pay the storage charges in 
the country which have accrued against 
the Association on wheat which it has 
purchased under the marketing. agreement 
pursuant to the direction of the Secretary 
of Agriculture, or his agent, and which 
it is unable to bill to the terminal mar- 
ket elevators because of strike conditions? 


ee Is the Secretary obligated to pay 
the storage charges which have accrued 
against members of the Association on 
wheat covered by the purchase contracts 
which the Association has assigned to them? 


OPINION 


The Secretary of Agriculture is not 
obligated to pay the storage charges which 
have accrued against the Association or 
the members of the Association. 


DISCUSSION 


The problem is similar to that presented in Opinion No. 100 
in connection with demurrage charges, and the ruling of the Comptrol- 
ler General on the "demurrage question" will be decisive not only 
of the Secretary's obligation to pay the storage charges but also 
of his power to assume responsibility for the payment thereof. 


1. The Secretary of Agriculture is not obligated under the 


A 


The Marketing Agreement for the Disposal of North Pacific 
Wheat Surplus in Section 4 provides that the Secretary of Agricul- 
ture may instruct the Association to purchase wheat on the basis 
set forth in Exhibit A of the marketing agreement. The Association, 
with respect to the wheat thus purchased, may, under Section 5 of 
the marketing agreement, sell the wheat directly in the export trade 
or may allow members of the Association to purchase the wheat from 
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the Association with the members making ‘the sales in the export trade. 
The Secretary agrees in Section 8 of the marketing agreement to pay © 
to the Association an amount equal to the difference between the pur- 
chase price of the wheat and the net sales pricé. «With respect to 
the money paid to the Association, Section 9 provides: that (a) the 
Association shall reimburse itself for the cost which has been in- 
curred (in accordance with the schedule set forth in Exhibit B) over 
and above the purchase price prior to the transfer-of the wheat con- 
tracts to the members of the Association, and (b)- the Association 
Shall pay to those members to whom the contracted wheat has been 
transferred by the Association an amount equal to the difference 
between the purchase price which such members have been paid for 

the contracted wheat and the net sales price received in connection 
with the Sale of such wheat in the form of wheat or flour. USxhibits 
A, and B of the marketing agreement, in providing for the discounts 
to be allowed in ascertaining the purchase price and the net sales 
price, make no provision for storage charges in the country. The 
marketing agreement does not state who is to be liable for the item 
of storage charges. ; 


It has been urged that the Secretary of Agriculture is obli- 
gated to pay the storage charges on the ground that it was not con- 
templated that the Association or its members should incur any de- 
ficit chargeable to them in the performance of their functions under 
the terms of the marketing agreement and that if the Secretary does 
not make payment of the storage charges, the Association and its mem- 
bers will lose money. That the end sought by the Secretary and the 
parties to the marketing agreement in entering into the marketing 
agreement is an important factor to be considered in construing the 
Marketing agreement is undeniable. 


On the other hand, Sections 8 and 9, of the marketing agree- 
ment considered together witn the Exhibits A, B, and ©, minutely set 
forth the payments to be made by the Secretary of Agriculture. For 
example, Exhibit B provides; 


"Tre following schedule of terms 
and amounts is to be allowed in 

the cost of handling wheat and is 
to be deducted from the sales price 
to determine the net sales price. 


f. Carrying charges beginning 20 days 
after delivery in tidewater terminal 
elevators, 1/30 of a cent per bushel 
per day until loaded f.o.b. steamer." 


I am of the opinion that the provisions in the Hxhibits are exclus- 
ive and that changes therein or additions thereto are to be made 

in the manner set forth in Section 7 of the marketing agreement. 
Although it seems undeniable that if the possibility of strike 
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conditions had been thought of at the time the marketing agreement 
was formulated, a provision for storage charges would have been 
made, tnis is not a sufficient basis on waich to predicate the Sec- 
retary's liability for the payment of the .storege charges. -°I must 
accordingly advise against the Secretary's making sucn expenditures 
in the absence of a ruling by the Comptroller-General sustaining the 
Secretary's authority to do so. ee . 


° 


Ge «Re eT bh Te of the Comptroller-General on th the 6 “demurrage 
question" will govern not only the o “obligation. 01 of the. Sec- _. 
retary to pay the storage charges, but _also” his power to 
assume liability bask eae payment of of th _the e charges. 


_A previous memorandum (Opin. No. 100) has dealt with the obli- 
gation of the Secretary of Agriculture to pay demurrage charges and 
his power to assume responsibility for payment in the absence of . 
such obligation. The marketing agreement makes no provision rela-. 
tive to the payment of either the demurrage charges or the storage 
charges, both heaving accrued by reason of unexpected strike condi- 
tions. The legal problems arising in connection with the two charges 
appear to be similar, and, therefore, the question of the power of 
the Secretary to assume the obligation to pay the storage charges 
will not be further considered here. I am of the opinion that the 
ruling of the Comptroller-General on the "demurrage question", which 
has been presented to him, will be decisive of the obligation of the 
Secretary of Agriculture to pay the storage charges end of his power 
to assume responsibility for the payment of the charges. 


Teliord aye. 
Acting Chief, Brief and Opinion Section, 
Office of the General Counsel. 


ae OR 


No. 104 


on 


ADVANCES FOR BXPENSES OF MARKET 


ADMINISTRATOR 


In connection with a milk license which provides 
that a Market Administrator may borrow money 
to meet his costs of operation until such 
time as payments are made to him pursuant to 
the previsions in thé license, the Secretary 
may make necessary advances to the Market 
Administrator, provided, however, that the 
service or goods for which expenses are in- 
curred have already been rendered. 


Opinion Section Memorandum No. lde 
Dated August 2, 1934. 
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August 2, 1934. 


MEMORANDUM TO MR. PRESSMAN 


Pursuant to your request, I submit herewith an opinion upon 
tne following: 


QUESTION 


The form milk license provides that a Market 
Administrator may borrow money to meet his 
costs of operation until such time that the 
first payments are made to him pursuant to 
the provisions in the license. May the Ad- 
ministration make the necessary advance to 
the Market Administrator pending the receipt 
of such funds to repay the same? 


OPINION 


The Secretary of Agriculture may make nec- 
essary advances to the Market Administrator 
provided, however, that the services or goods 
for which the expenses are incurred have al- 
ready been rendered. 


DISCUSSION 


Toe sections of the Agricultural Adjustment Act authorizing 
the appointment of Market Administrators and providing for payment 
by the Secretary of Agriculture of administrative expenses of gov- 
ernmental agencies set up under the Act empower the Secretary to 
loan money to Market Administrators to meet administrative expenses. 


Section 10 (a) ‘of the Agricultural Adjustment Act provides: 


"The Secretary of Agriculture may appoint 
such officers and employees, subject to the 
provisions of the Classification Act of 1923 
and Acts emendatory thereof, and such experts 
as are necessary to execute the functions 
vested in him by this title; * * al 
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Pursuant to the above quoted section and section 8(3) of the Act, 
giving power to the Secretary of Agriculture to issue licenses, the 
Secretary has appointed Market Administrators as his agents to ad- 
minister the various milk licenses.. The Agricultural Adjustment 
Act further makes provision for the payment of administrative ex- 
penses incurred by the agencies set up thereunder. Section 12 of 
the Act, dealing with appropriations, includes the following pro- 
visions: 


"(a) There is hereby appropriated, out of any 
money in the Treasury not otherwise appropriated, 
the sum of $100,000,000 to be available to the 
Secretary of Agriculture for administrative ex- 
penses under this title and for rental and benefit 
payments made with respect to reduction in acreage 
or reduction in production for market under part 2 
of this title. Such sum shall remain available un- 
til expended. 


"(b) In addition to the foregoing, the proceeds 
derived from all taxes imposed under tnis title are 
hereby appropriated to be available to the Secretary 
ot Agriculture for expansion of markets and removal 
of surplus agricultural products and the following 
purposes under part 2 of this title: Administrative 
expenses, rental and benefit payments, sand refunds 
on, taxes... * = 


"(c) The administrative expenses provided for 
under this section shall include, anong others, 
expenditures for personal services and rent in the 
District of Columbia and elsewhere, for law books 
and books of reference, for contrsct stenographic 
reporting services, and for printing and paper in 
addition to allotments under the existing law. The 
Secretary or Agriculture shall transfer to the Trea- 
sury Department, and is authorized to transfer to 
other agencies, out of funds available for adminis- 
trative expenses under this title, such sums as are 
required to pay administrative expenses incurred 
and refunds made by such department or agencies in 
the administration of this title." 


That the Secretary of Agriculture possesses the power to pay 
the salaries of and the administrative expenses incurred by the Mar- 
ket Administrators under the terms of the milk licenses appears clear 
trom a consideration of the above-mentioned sections of the Act. The 
fact that the Secretary has adopted another plan for ultimately meet- 
ing the administrative expenses incurred under the licenses, by as- 
Sessmcnts levied on licenses, does not derogate from the Secretary's 
power to pay the administrative expenses from the appropriations. 
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Tne power of the Secretary to pay the administrative expenses would 
appear to include the lesser power to make loans to the Market Ad- 
ministrators to cover costs of operation until funds can be obtained 
from the assessments levied under the license. Moreover, it should 
be noted that section 12 (a) and (bv) provide that the $100,000,000 
and the proceeds from the processing taxes shall be "available" for 
administrative cxpenses. It scems entirely permissible to construe 
this as meaning that the funds shall be available for loans to meet 
administrative expenses as well as available for payment of adminis-— 
trative expenses. 


Neither the provisions of the United States statutes nor judi- 
cial decisions involving the disposition of public moneys seem to 
prevent this construction being placed upon the power of the Secre- 
tary under the Act. The case of The Floyd Acceptances, 74 U. S. 666 
(1868) might be thought to limit the power of the Secretary to ad- 
vance the moneys necessary to meet the initial costs under the milk 
licenses, but I am of the opinion that it is not applicable to the 
present facts. In the Floyd case, Russell & Co. had contracts for 
supplies and transportation to be furnished to the United States 
Army in Utah. The performance of these contracts required a very 
large outlay of money, and the compeny finding it difficult to advance 
this money and wait for its return until it was entitled to receive 
payment under the contracts, made an arrangemcnt with the Secretary 
of Var under which the company should grew time drafts on him, pay- 
able to its ow order, to tne Bank of/ Republic in New York, which 
Should be accepted by the Secretary. On these drafts the company 
was then to raise the money necessary to enable it to perform its 
contracts and as the money for the transportation and supplies be- 
Came due, the company was to receive it and take up the acceptances 
of the Secretary before or at maturity. Under this arrangement the 
Secretary accepted drafts to the amount of $5,000,000., most of which 
were taken up by the company, as agreed, but over $1,000,000 in 
amount remained vnpaid. The drafts on the latter sum passed into 
the hands of various bona fide purchasers who brought action against 
the United States on the bills. The court in refusing to allow the 
Claim of the Pees ot declared that the transaction amounted, in 
effect, to a loan of the credit of the Government volunteered by the 
Secretary ie a without consideration and without authority. The 
court stated at page 681: 


"Tt seems to us that such a transaction can be 
defended on no principle of law, md that, in thus 
lending to Russell & Co. the name and credit of the 
United States,, the secretary was acting wholly be- 
yond the scope of his authority. The paper was, in 
fact, accommodation paper, as it was found to be 
by the Court of Claims, by which the secretary 
undertook to make the United States acceptor for 
the sole benefit of the drawers. It was a loan 
of the credit of the government volunteered by 
him, without consideration and without authority. 
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That the transaction was not payment, nor intended 
to be payment, for the supplies fummished, is clear, 
because the acceptances were not expected to be 
paid by the government, nor payable at the treasury, 
but were to be met by the drawers at the bank with 
which they dealt. These drafts did not interrupt 
in the least the regular payments made to Russell 

& Co. by the Quartermaster's Department, according 
to their contracts. Nor do the drafts seem to 

have had any relation to anything due on these 
contracts, or to what might become due before 

their maturity. It was, therefore, not payment, 

nor so considered by either party." 


In the Floyd case, the Secretary of War had no power to make 
any payment to tne company at the time the loan was made, Since 
nothing was then due under thé*déntPacts. Under the instant facts, 
the Secretary of Agriculture, as pointed out above, has the power 
to pay to the Market Administrators administrative costs which, as 
postulated in this opinion, heave already been incurred by them. 

The Floyd case is applicable only if the Secretary attempts to loan 
money to tne Markot Administrator before the administrative expen- 
ses under the licenses have been incurred. That tne Secretary may 
not make advances of payments to Market Administrators is clear 
from section 529-of Title 31, of the United States Code which pro-— 
vides: 


"Except as otherwise provided by law, no advance 
of public money shall be made in any case. And in 
all cases of contracts for the performance.of any 
service, or the delivery of articles of any descrip- 
tion, for the use of the United States, payment shall 
not exceed the value of the service rendered, or of 
the articles delivered previously to such payment. 

It shall, however, be lawful, under the special di- 
rection of the President, to make such advances to 
the disbursing officers of the Government as may be 
necessary to the faithful and prompt discnarge of 
tueir respective duties, and to the fulfillment of 
the public engagements. The President may also di- 
rect such advances as he may deem necessary and 
proper, to porsons in the military and naval service em- 
ployed on distant stations, where the discharge of 
the pay and emoluments to which they may be entitled 
cannot be regularly effected. (R. S.8 3648)" 


The vrghibition against payments in advance of the time when the 
obligation to vay has accrued would include a prohibition against 
loans, in lieu of utright payments, which are made before the ob- 
ligations to meet tHe oans are made, have accrued. If, however, 
the Secretary merely seeks to lean money to Market Administrators 


to pay costs of operation which have already accrued, I am of the 
Opinion that the Secretary possesses this power, Such power being 
implied from the provisions of the Agricultural Adjustment Act 
conferring on him the power to pay the administrative expenses of 
the agencies set up under the Act. 


Since the Comptroller-General has not heretofore had pre- 
sented to him the question whether the power to pay money for desig-— 
nated purposes includes the power to loan money for the same pur- 
poses, I am unable to advise you definitely that the Secretary can 
loan the money to the Market Administrator to meet accrued adminis- 
trative expenses. Therefore, although I am of the opinion that the 
conclusions herein set forth are sound, it may be advisable, as a 
precautionary measure, to obtain a ruling from the Comptroller- 
General. 


Telford Taylor, 
Acting Chief, Brief and Opinion Section, 
Office of General Counsel. 
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Noe 105 


EMPLOYMENT OF SPECIAL ATTORNEYS BY 


AGRICULTURAL ADJUSTMENT ADMINISTRATION 


_. An attorney accepting a special position with the 
| Agricultural Adjustment Administration in 
connection with specific legal matters is 
neither an officer nor an employee of the 
United States and is therefore not subject 
to Section 99, 5 U.S.C.A., or to Section 
203, 18 U.S.C.A. 


Such attorney may be a person holding a "place of 
trust or profit," within the terms of Section 
198, 18 U.S.C.A., but if he does not person- 
ally assist in the prosecution of a claim a- 
gainst the United States, he may share partner- 
ship profits arising from the prosecution of 
such a claim by another member of his firm. 


Opinion Section Memorandum No. 155 
Dated August 2, 1934. 
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| (os * tgust 2, 1934. 
MEMORANDUM TO. MR POESSMAN 


Pursuant to your‘inquiry of June Aes reply as follows: 


Are the Federal Statutes dealing 

with the right of a public official 

to represent persons in claims 

against the United States applicable 
to an attorney accepting 2 special 
position with the Agricultural Adjust- 
ment Administration in connection 
with a specific job? 


REPLY 


Since such an attorney is neither an 
officer nor an employee of the United 
States he is not subject to Section 
99 of Title 5 nor to Section 203 of 
Title 18 of the U.S.C.A. He may be held 
to be a person holding a "place of trust 
or profit" within the ‘terms of Section 
198 of Title 18, but if he does not per- 
sonally assist in the prosecution. of a 
clain against the United States he may 
share partnership profits arising from 
the prosecution of such a claim. by another 
member of his firm. 


- DISCUSSTON 


The Federal statutes relevant to the instant question are the 
following: = : 


Title 5 - U. S. Code 


"Sec. 99. Ex-officers or employees not 

to prosecute claims in dep wrtnents. . ot. shall 
not be lawful for any person ‘appointed | as an 

officer, clerk, or employee in any. of the de-. 
partments, to act as counsel, attorney, or ngent 
for prosecuting any‘ claim against. the United 
States which was pending in either. tna said depart- 
ments wiile he was such officer, clerk, or: employee, 
nor in any manner, nor by any means, to aid, ini the 
prosecution of any such clain, within. two years... 
next after he ghall have ceased to be such officer 
clerk or employee. (R. S- § 190.)" 


ye 


"Sec, 203. (Criminal Code, section 113) 
Receiving pay by Member Reg Congress in matters 
affecting United ‘States. Whoever, being elected 
or appointed a Senator, Member of or Delegate to 
Congress, or a Resident Commissioner, shall, after 
hig election or appointment and either before or 
after he. has qualified, and during his: continuance 
in office, or being the head of a department, or 
other officer or clerk in _the employ of the | United 
States, shall , directly or “jndirectly, receive, 
or agree to ocak any compensation wnatever for 
any services rendered or to be rendered to any per- 
son, either by himself or another, in relation to 
any proceeding, contract, claim, controversy, 
charge, accusation, arrest, or other matter or 
thing in which the United States is a party or 
directly or indirectly interested, before any de- 
partment, court-martial, bureau, officer, or any 
civil, military, or naval commission whatever, 
shall be fined not more than $10,000 and imprison- 
ed not more than two. years; and shall moreover, 
thereafter be incapable of holding any office of 
honor, trust, or profit under the Government of 
the United States. (R.S. §$ 1782; Mar. 4, 1909, 

C. 3el, 8-113, 35 Stats 1109)" (reaiics supplied) 


Title 1@ —.U. 5. Code 


"Sec. 198.: (aniginal Gate section 109) 
Officers interested in claims against United States. 
Whoever, being an officer of the United States, ora 
person holding any ‘place. of trust or profit, or Gis] 
charging any official function under, or in connec- 
tion with, any executive department of the Government 
of the United States, or under the Senate or House 
of Representatives of the United States, shall act 
as an agent or attorney for prosecuting any claim a- 
sainst the United States, or in any manner, or by any 
means, otherwise than in discharge of his proper offi- 
cial duties, shall aid or assist in the prosecution 
or support of any such claim, or receive any gratuity 
or any share: of or interest in any claim from any 
claimant against the United, States, with intent to 
aid or assist, or in consideration of having aided 
‘or assisted, :in the prosecution of such claim, shall 
be fined not more than $5,000, or imprisoned.not more 
than one yenr, or ‘both. Members of the National 
Guard of the District. of Columbia -who receive com- 
pensation for their services as such shall not be 
held or construed to be officers of the United States, 
or persons holding any place of trust or.profit, om 
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discharg ging any official ‘function under or 
in connection with any executive department 
of the Government of the United States with 
in the. provision of this section. (R.Se 
 ' S 5498; Mar. 1, 1902, c. 670, 8 1,°31, Stat. 
en Suu; ware 4, 1909, c. 321, $ 109, 35 Stat. 
; 1107)! 


Special attorneys on a per diem basis are subject while acting 
in that capacity to neither Section 99 of Title h nor to Section 203 
of Title 18 of the U.S.C.A., since they are neither officers, clerks 
nor employees of the United States, but are merely contractors for per- 
sonal services. 


That a special attorney on a patdien basis is not an officer with- 
in the meaning of these statutes may readily be seen from a comparison 
of the established peas of office with the status of such attorneys. 


in United States v. Hartwell, 73 U.S. 355 (1867), where a clerk 
in the o office o: of the Assistant Nigeaenray of the United States was held 
guilty of embezzlement as an official, the court thus enumerated the 
Characteristics of public office; 


"An office is a public station or employ- 
ment, conferred by the appointment of government. 
The term embraces the ideas of tenure, duration, 
emolument and duties * * * He was appointed pur- 
suant to law, and his compensation was fixed by 
law. Vacating the office of his superior would 
not have affected the tenure of his place.: His 
duties were continuing and permanent, not occasion— 
al and temporary. * * * The defendant was appointed 
by the head of a department within the meaning of 
the constitutional provision upon the subject of 
the appoinbane powerel (pp. 393-4) 


The following addi tional SNC PRS of eh A) hee were indicated in 


a Se lA ES DL Ee RS hited 


are not "officers of the United Ste tes! within: a ‘Guteiaad statute): 


"He is required to keep no place of.business 
for -the public use. He gives no bond and takes no 
oath. * * * No regular appropriation is made to. pay 
him compensation. * * * He is but’ an agent of the 
Commissioner, appointed by him, and removable by him 
.at his pleasure * * * He may appoint one or..a dozen 

open } . persons to.do.the same > thing. “the compensation may 
oo? amount to five nohiahs or five hundred dollars per 
“annum. There.is no penalty for his absence from 
duty or refusal to. pérform, except his loss. of the 
_fee in the given case." eek 512). : 


* 


sei 51x Watasife' & Tad Te Wutens21, 269 U.S. 514 (1928) United States 
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ve Mouat, 124 Ws Ss 303 


(1686 os 
Fed. Case Noe re a (1823); 


United § States: ce Maurice, 2 Brock, 96, 
Hall v. 2 Wisconsin, Oak eat , (1880). 

Li-i6 ein that Beeps the tenure, whe} of chtpstiaate am method 
of appointment nor duties of a special attorney gn a per diem basis con- 
form to any of the-elements:of public office set out in these Casese 


The notice as appointment of special aieonneree is worded as” follows: 


"You are hereby notified that you have, Pate appointed - ) 
in the position of Special Attorney in the Ag sricultural - 
Adjustment Administration at a salary of 

Her CLeut, SLLOC ete: fe or im ’ bar to continue 


for a period of not to. exceed _ 
working days." — 


Such an anpointment may be made by the Secretary under Section le of 
the Agricultural Adjustment Act which, in subdivision (c) contains an 
appropriation for administrative expan providing ie oe 


"The administrative expenses provided ae under 
this section shall include among others, expen— 
ditures for personal services and rent. * * +" 


Under this Section the Secretary may contract for services without appoint-— 
ing such person an officer or employee of. the Agricultural Adjustment Ad- 
ministration. This method of engaging attorneys is obviously not in con- 
formity with any of the means of designating "officers of the United States" 
laid down in Article II, Section 2 of the Constitution, which reads as 
follows: (The le ed 


Mok * * Bhall nominate, and by and with the Advice 
and Consent of the Senate, shall appoint Ambassadors, 
Other ‘public Ministers and Consuls, Judges of the 
supreme Court, ‘and ‘all’ other Officers of the United 
States, whose ‘Appointments are not herein otherwise 

provided for, and which shall be established by law: 
but the Congress may, by Law, vest the Appointment 
of such inferior Officers, as they may think proper, 
in the President alone, in the Courts -of Lies or in 
the Heads of Departments." y 

Since the services of special attorneys may be acquired pursuant to a 

general appropriation cele they sre not rendered in connection with an - 

office established by law Moreover,. the instant situation is clearly 
governed by the rule that a relation arising out of a contract and de- 
pendent for its,.duration and € 2 atent upon the terms thereof igs never con- 

sidered an office. ‘Shelby v. Alcorn, 36 Miss. 273, 72 Am. Dec. 169 (1858). 

Special attorneys have a tenuré which is occasional: and temporary, not 

continuing and permanent; their duties and compensation are bounded by | 

the terms of contracts entered into for specific objects. Compensation ...: / 
is received by such attorneys only when they are actually’ employed. Spe- 

cial attorneys: Socappotnted perform designated functions, such as handling . 

| 
| 


we 
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. discharg ging a y official function under or 
in connection with any executive department 
Of the Government of the United States with 

in the provision of this sections (R.S. 

S 54983‘Mar. 1, 1901’, c.° 670, 21,31, Stat. 
844; Mar. 4, 1909, c. 321, $109, 35° Stat. 
1107)" 


. Special attorneys on a per diem basis are subject while acting 
in that capacity to. neither Section 99 of Title 5 nor to Section 203 
of Title 15 of the U.S.C.A., since they ars neither officers, clerks 
nor employees of the United States, but ore merely contractors for per- 
sonal -servicese 


That a special attorney on a pardiem basis is not an officer with 
in the meaning. of these sta tutes may readily be seen from a comparison 
of the established indicia of office with the statue of such attorneys. 


In United Aes Ve earner 73 U.S. 355 (1867), where a clerk 
in the office of the Assistant Treasurer of the United States was held 
guilty of embezzlement as an official, the court thus enumerated the 
Characteristics of public office; 


"An office is a public station or employ- 
ment, conferred by the appointment of government. 
The term embraces the ideas of tenure, duration, 
emolument and: duties * * * He was appointed pur- 
suant to law,.and his compensation was fixed by 
law. Vacating the office of his superior would 
not have affected the tenure of his place. ‘His 
duties were continuing and permanent, not occasion-— 
al and temporary. * * * The defendant was appointed 
by the head of a department within the meaning of 
the constitutional provision upon the subject of 
po dee Per ae ne power." (pp. 393-4) 


The following additional criteria of public office were indicated in 
United States v.e Germaine, 99 U.S. 50& (1878) (Held that. civil surgeons 


are not "officers of the United States" within a criminal’ statute): 


"We is required to keep no place of business 
'for' the public use. He gives no bond and takes no 
ea) 2 -oath. * * * No regular appropriation is made to: pay. 
cette: * him.compensation. * * * He igs but an agent. of. the 
Commissioner, appointed by him, and removable: by’ him. 
>? ‘at-his pleasure,* * * He may appoint on® ora dozen .. 
.. C persons to do the same thing. The compensation. may 
© gmount to five dollars or five hundred dollars per 
-annum,: There is no penalty for his abserice from 
AME Soot Gat or;-refusal to perform, except his loss. Of: the 
a ee ».. fag. in.the given case," (Dy 512). 3 


ee A1E6. Metcalfe salfe & mday 7 : itene11: 269 U.S. BT4 (1928) United ‘sbates 
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ve Mouat, 124 U. S. 303 (1888): United States v. Maurice, ¢ Brock, 96, 


Fed. Cas. No. ‘15,747 (1823); Hall _v. Wisconsin, 103 U.S. 5 (1880). 


It is plain that neither the tenure, mo de of compensation, method 
of appointment‘nor duties of.a special attorney on a per diem basis con- 
form to any of the elements of public office set out in these Cases. 


The notice of appointment of special attorneys is worded as follows: 


"You are hereby notified that you have been appointed 
in the position of Special Attorney in the Agricultural 
Adjustment Administration at a salary of . 

per diem, “effective. » and to continue 
for a period of not to excesd ne 
working days." 


Such an anpointment may be made by the Secretary under Section 12 of 
the Agricultural Adjustment Act which, in subdivision (c) contains an 
. appropriation for administrative expenses proViding that: 


"The administrative experises provided for under 
this section shall include among others, expen- 
ditures for personal services and rent * * * " 


Under this Section the Secretary may contract for services without appoint-— 
ing such person an officer or employee of the Agricultural Adjustment Ad— 
ministration. This method of engaging attorneys is obviously not in con- 
formity with any of the means of designating "officers of the United States! 
laid down in Article II, Section 2 of the Constitution, which reads as 
follows: (The Fregident) 


" #.% % ghall nominate, and by and with the Advice 
and Consent of the Senate, shall appoint Ambassadors, 
other public Ministers and Consuls, Judges of the 
supreme Court, and all other Officers of the United 
States,. whose Appointments are not herein otherwise 
provided for, and which shall be established by law: 
but the Congress may, by Law, vest the Appointment 
of such inferior Officers, as they may think proper, 
in the President alone, in the Courts of Law, or in 
the Heads of Departments. | ony 


Since the services of special attorneys may be acquired pursuant to a 
general appropriation act, they sare not rendered in connection with an - 
office established by law. Moreover,.the instant situation is clearly 
governed by the rule that a relation arising out of a contract and de 

., pendent for its duration and extent upon the terms thereof is never con-— 
sidered an office. . Shelby v. Alcorn, 36 Miss. 273, 72 Am. Dec. 169 (1858). 
Special attorneys have a tenure which is occasional and temporary, not 
continuing and. permanent; their duties and compensation are bounded by 

the terms of contracts entered into for specific objects. Compensation 

is received by ‘such attorneys only when they are actually employed. Spe- 
-« Clal attorneys So appointed perform designated functions, such as handling 
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a particular case, working on a particular problem, or’ serving on a 
particular committee;* their work is not subject to the supervision or 
control of any official ofthe Department; at all times when not ac- 
tually needed for such duties, they: carry on their private business, 

do not participate in any way in the business of the Administration 
and do not report for.duty unless especially requested to do so. Such 
attorneys act only when called on by the Secretary and only in some 
particular case; they may be engaged in several suits during a year or 
in none; they give no bond and no ‘regular appropriation is made to pay 
their compensation. .The Secretary may engage one or a dozen special | 
attorneys according to his needs and their compensation may vary widely 
one from the other; there is no penalty for their absence from duty or 
refusal to perforn,: exeehy the 1085 Of, their fees.in the given Case. 


bats) only characteristic shaved by per diem attorneys and offi- 
cers, as. described ‘in the cases cited above is that special attorneys oh 
designated by the Secretary of Agriculture take an oath. However, phia's 
fact cannot militate against the position here advanced, since they 
are not required by law to do soe The only statute relevant to the in- 
stant question is Section 16 of Title 5 of the Us Ss Cote, which provides:. 


"Oath of office. The oath to be taken 

. by any person elected or appointed to 
any office of honor or profit either in 
the civil, military, or naval service, ex- 
cept the Fresident of the United States 
shall be as follows * * *" 


This provision has been held in 6 Comp. Gen. 112 (1926) to apply only to 
"officers in the constitutional sense! — such persons being those who are 
appointed by one of the methods Pah eR ATES in “Art. Cy Section 2 of tHe - 
Constitution. . Tale 


Since these attorneys are not-occupants of an office in a consti-. 
tutional sense, it is thus clear tht they need not take an oath of 
office... In view of this fact, it is immaterial that the oath is taken, 
and such an act cannot alter the status of the persons in question. This 
was squarely held in the recent case of Murphy v. Collector of Internal 
Revenue, (70 F. (2d) 790, C.C.A. 2d, 1934) where the court said, in hold 
ing a special attorney to the State of New York not an officer: 


"Tt: is true that. he took an sath of office, 
but: this can scarcely be. deemed’ conclusive, 
and particularly where, as here, it does © 
not appenr that he was required by law to do. 
soe. See. Dawson v. Knox, 231jN.¥. ADD . Div. 
1.90. eu Ny t. Se 751." App. eae 7 


The. position here: Wee is ee siandsted by ‘decisions on the | 
status of special attorneys.of the type here uhder discussion. Thugs in iA 
Prank Lee vv. The. United States, 45 Ct. Cls.' 57° (1910) the Court of Claims 
in denying retroactive pay for .se rvices' performed in thé interim between 
special appointments, said of an attorney ‘employed As special assistant 
to a district attorney, pursuant to statute: 
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"The position of a Seed ‘United States 

assistant attorney is not an office * * ™ 

His compensation is confined to the terms 

of his appointment. a (p. 61) | 
Similarly, in United States vs Rosenthal, 121 P, S62 (Ci CVS Dow aee 1903 ) 
it was said that though special assistants to the Attornéy General were 
specifically provided ‘for by statute they were nevertheless not officers 
of the Department of Justice. Seei also Opinion of the Attorney General, 
July 29, 1933 on the status of an attorney for a National ere Receiver . 
as an "officer" of the United Statese 


It is yey: clear that special attorneys on a per diem basis 
cannot be regarded as employees of the United States under these sta— 
tutes but are rather, as was shown above, independent contractors, whose. 
connection with the Department is intermittent, based solely on contract, 
and confined to one specific enterprise htc Ghee carry out at their 
own discretion. 


The Tac cnebeyan between "employees" and independent contractors 
as'laid down in the cases fully supports this conclusion. In 29 Op. 
Atty. Gene 593 (1912) the difference is stated as follows (in charac- 
terizing the status of a deputy clerk of the district courts); 


"The distinction is pair easy persons 

whose services are occasional and temporary, 
fixed by some contract of employment, and 

those whose services are general and indefinite 
in a line of duty prescribed by law." (pp. 595-6) 


Similarly, in ate the scope of a Federal statute containing the 

phrase "and all employees whomsoever" (Title 5, Section 57 U.8eGeuem 

it was held in 28 Op, Atty. Gen. 75 (1909) that the word "employee" as 
there used did not. embrace versons (in this case. expert witnesses)” whose 
services have been contracted for in connection with a particular case 
in ae and whose employment thas no degree of permanence. It was there 
sai 

the word teimiopees as used in ene statutes 

above cited * * * does not embrace an indi- 

vidual whose services have been contracted 

for in connection with a particular: case in 

court, and’ with réference to whose ‘employment 

there is no peetee of ermanency..": 


That an attorney. engaged by the tis veriunaenes ‘£0 prosecute particular 
Claims in its behalf is an independent contractor and not an employee 
has been repeatedly held. Thus, in Louisville, etcs ReR. Coe v. Wilson, 
138 U.S. 501 (1891). where a cértain sum as attarney's fees was demanded 
under an order of court: directing the receiver to pay" dalaries of ‘offi-. 3 
cers and wages of employees! it was ‘held that an attorney did not fall - 
within the meaning of the term "employee! as used in ‘that order, In pass— 
ing upon, this. _question the Tol lowing language was used: ae 
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"The terms 'officers' and 'employees! both, 

‘ drkdice: refer to those in regular and continual service. _ 
Within the ordinary acceptation of the terms, one who 

is engaged to render service in a: particular transachion 
is neither an officer-nor an employes They imply con- 
tinuity of: service, and exclude. those employed.for a 
special and single transactione An attorney of an in- 
dividual, retained-for.a-gingle suit, is not his employe. 
It is true, he has engaged to. render-services; but this. 
engagement is rather that of a contractor than of an em- 
ployes. The services of the appellee, therefore, did 
not come within the order appointing the receiver." 


(ee 505). 


The same. result. was obtained in Tes ve Howard, 29 F. (2a) 895, 280. 

U. Sé 525 (1929) where an attorney under contracts with the cities of: 
Houston, Navasota, and Victoria, Tex., to prosecute suits for these muni- 
Cipalities, was held to be an independent contractor and not to be.an 
officer or employee of the State so as to exempt him from the payment. of 
the Federal income tax on fees collected pursuant to such contracts. : 
Similarly in Lucas v. Reed, 34 F. (2d) 263, 281 U. S. 699 (1929) it was 
held that income received by an i coe for services as special counsel 
in representing the State of Pennsylvania, was subject to the federal 
income tax, since an attorney performing such services was not an officer 
or employee of the State but was merely an independent contractor en- 
gaged in the prosecution of particular claims. 


The recent case of Meanie | Coliedt on of Internal Revemie, supra, 
would appear to be conclusive.on the issue of whether a special attorney 
on a per diem basis.can be considered an officer or. employee of the 
United States, The court there had before it.a special attorney appointed 
to represent the State of New York .in a proceeding before.the American- 
British Arbitration Tribunal. It was there claimed that his compensation 
was exempt from the federal income tax. The court reiterated the tests 
laid down in Metcalfe & Eddy ve Mitchell, eee Bi; S. Dts ep (1926): 


"They took no oath of office; pine = were feat ‘to Baan 

any other concurrent employment; none of their engage- 

ments -were for work of a permanent: or continuous character: ©. 
_* * * Their duties were prescribed by their contracts and: * 

it. does not appear to what extent, if at all, they. were .. 

defined or prescribed by statutes: (pe. 520) 


and concluded: 


"He had no . position of piemanenh or continuous fewiaess 

. was-free to carry on concurrently, his general law -prac~ 

- tice,: and was employed for.a single litigation. °' His. 

.., own office. employees assisted him in the preparation 

4 OF. the. case, just as in any ordinary piece of litiga- - 

tion. We can see no distinction between his employment. 
and thet of the attorney held not to be an officer in 
Lucas v. Reed, 281 U. S, 699." 
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See also opinion of Attornéy General of July.29, 1933 cited above. In 
view of the clear purport of the cases cited above, and the fact that 
since the statutes hére in question are penal, they are subject to the 
rule of strict construction and.will not be construed to, include any— 
thing beyond their letter: (United States v. Wiltherger, 5 Wheate 76 
(1820); Sixty Pipes of Brandy, 10 Wheat. 420 (1825) it is concluded that 
special attorneys engaged by the Agricultural Adjustment Administration 
on a per diem basis to work on particular litigation are neither offi- 
cers nor employees of the UiritediStates and do not as such come within 
the purview of any of the statutes here-in question. 


‘The question whether such an attorney is subject to Section 198 
of Title 18 of the U.S.C.A. as a "person holding any place of trust or 
profit, or discharging any official function under, or in connection 
‘with, any executive department of the Government of the United States! 
is more doubtful. The decision of the Attorney General on the status 
of an attorney for a national bank receiver on July 29, 1933 is direct-— 
ly relevant to this issue. After replying in the negative to the ques- 
tion of whether ‘such an attorney is an officer or employee of the United 
States under Section 198 or Section 203 of Title 18, he said: . 


"It might be said that an attorney to a receiver of a 
national bark holds a place of trust or profit under 

or in connection with an executive department. In view, 
however, of the strict construction placed upon cri- 
minal statutes, and the fact that the compensation of 
such attorney is paid not from funds of the United 

States but from the funds ofthe bank, I am of the opin- 
ion that the attorney for. the receiver cannot be in- 
Cluded under that classification. .That description | 
follows immediately after the term 'officer of the United 
States', and it seems to me subject to the rule of ejus- 
dem generis,.!! ; ? : : 


‘In spite of the broad language of this. decision, its applicabi- 
lity to the instantissue is questionable. While an attorney to a re- 
ceiver of a national bank would not come within the class of these "under 
or in connection with an executive department," the attorneys here under 
discussion definitely fall within thst category. The holding may also 
be distinguished on the ground that the compensation of attorneys engaged 
by the Agricultural Adjustment Administration on a per: diem basis is 


paid from funds of. the United States. 


- In view of the inconclusiveness on this question of the above 
opinion, the decision in 23 Op. Atte Gene 533 (1901) may be considered 
in this connection. The Attorney General there ‘passed on the accep - 
tance of an appointment as counsel for the. delegates of the United States 
to ‘the Pan-American Conference, by a person. who was engaged as an attor- 
ney in prosecuting claims before the Spanish Treaty Claims Commission. ~ 
The status of ‘such an attorney under the instant statute was there de 
‘scribed in the following language: elt cee. eee 
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"* * * while he may not be an ‘officer! as 
that térm.is.there used, yet I am of the 
opinion that as to. both the intent and letter 
mor, the section, ‘he comes within the descrip- 
tion of a 'person! holding any place of trust 
or profit or discharging any official. function 
under or in connection with any executive de- 
partment of the Government of the United States', 
gee and as such is forbidden to prosecute or aid or 
| “assist in ‘prosecuting claims against the United 
' Stateds The wisdom and policy of such a statute 
are obvious, and the reasons which operate to 
_forbid one holding an important position in the 
Government to engaze in the prosecution of claims 
against it, with the opportunity, real or sus- 
pected, to bring the influences of his position 
to bear in support of the claim he is advocating 
are operative also in the case of one holding 
such a place ns’ thet to which you refer." (p,534) 


Assiiining the : npplicability of. this provision, the question 
arises whether a pér ‘diem attorney wouldbe considered within the ambit 
of. the Statute during the whole period of his appointment, or during 


that period’only in whict he is actually engaged in work on the parti- 


eular cose, The decision in 23 Op. Atty. Gen, 5%3 (1901) is -lso 
relevant to this issue. It was there held that while the acceptance 
of an appointment as cownsel for the delegates of the United States 
to the Pan-American Confcrence by a persm prosecuting claims .-ninst 
the Government would not subject such.person to the penalties of this 
Section, yet, if while holding the place of such counsel, he should 
enza*e in the prosecution of claims agcinst the United States, he 
would be subject to the penalties thercin prescribed. 


"That section imposes no penalty for the 
acceptance of an o*fice or place by one 

who is-engaced.in the prosecutim of claims 
agninst the United States, The penalties there 
prescribed a: are. for the prosecution of such of such claims 
by one who holds: on’ office or place such as is des- 
ere in that section." (Itelics supplied) 

(pe 584) - 


It would therefore secm that since the gist of the offense is the 

prosecution of claims against the United States while holding such 

a place in connection with a department of the United States a per 

. diem attorney would be subject tothe prohibitions of the Statute 
. during the full yeriod of his -ppointment:.. 
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A special attorney may; ‘however, ‘sh-re partnership profits 
derived from the prosecution of a claim against the United States 
by another member of bis firm during’ the period in which he holds 
such - "nlace of trust or profit". The Statute-is explicit in its 
probibitions.and inhibits only specific conduct. Persons within 
the purview :of-its provisions may not: °" | 
wk *-* nid, or assist in the prosecution or 

support of any such claim, or receive any 
gratuity, or any share of or interest in 
’ any claim from any claimant against the 
United’ States, with-intent to aid or assist 
or in consideration of having aided or assisted 
in the prosecution of such claim * * *" 
(Italics supplied) .(see p. 3 supra) 


These express terms indic»te that individual participation "with 
intent to aid or assist" is of the essence of the offense under 
this Section. Should the prosecution be carried on entirely with- 
out the personal intervention of the attormey in question, the 
Statute would clearly have no application.. ans 


On this issue the decision in Fox v. Willis 114 Ky. 940, 
72S. ™. 220 (1903) may be distinguished, This case involved an 
attorney who entered into a contract with another to assist him 
in a prosecution against the Government. Shortly afterwards he 
accepted the post of Minister to Hawaii which he held during the 
prosecution of the claim, engaging another to perform his part. 
sf the contract. Relying woon this Statute, the court denied 
recovery of his share of the fee under the contract saying: 


"The question to be’ considered.is, does the 
statute prohibit the contract attempted to 
be enforced?* * * It is admitted that A, 5, 
Willis held the position of minister to Hawaii 
from this government* * *. ‘The contract is 
in fact prohibited by section 5498 of the 
' Revised Statutes of the United States, though 
“the statutes only inflict.a penalty, because 
‘the penalty implies a: prohibition. * * * The 
penalty for doing the’ act being imposed, the 
act itself was prohibited by law." (p. 332) 
ess Tt- is submitted that. the contract. in this case was ynexcep- 
tionaole. when entered into since the attorney had not at that time 
accepted the position of ambassador. The ground for the court's 
decision should therefore have. been upon.performance by the con- 
tractor, rather than the illegality of the agreement, 


——— eee eee 
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Zowever, this decision is in any. event clearly inapplicable 
to. an agreemtnt under which ‘partnership profits arising out of all 
the business of-a given firm, by whomever conducted, are shared. 
The holding in: ‘the above suit was addressed to » contract entered 

into in contemplation of and specifically calling for ve rsonal 
‘participation in-the prosecution of a claim arainst the United 

States. Since ina partnership agreement the division of profits con- 
_ templates ro definite litisation, and requires the participation of 
no particular attorney in any case, it is submitted that, if the 
special attorney on a’per diem basis refrains: from "aiding or 
assisting" in the prosecution of the ‘claim’ he is free to accept 

pep profits derived from such a, SERED: 


QUESTION II 


Are the foregoing statutes applicable 
- to an attorney to a Milk Market Admin- 
istrator under our typical milk license? 


REPLY 


Sime the status of an attorney to a 

Milk Market Administrator is, for the 
purposes of these statutes, indistinguish- 
able from that of the attorney discussed 
under Question I, the conclusions there 
reached “old here. 


DISCUSSION | 
The milk market. administrator under the typical license 
is empowered to engage attorneys under a general provision 
authorizing him to procure ossistence in the performance of his 
official duties. Thus Section B of a ibit A of the Amended 
License for Milk in the Des Moines/Aréa’ Fissued May 4, 1934) 
provides: 


"x * * The Market Administrator shall be 
entitled to (a) reasonable compensation 
which shall.be determined by the Secretary, 
and'(b) to incur such expenses, including 


compensation for persons employed by the 
Market Administrator as the Market Adminis- 
trator may deem necessary for the proper 
conduct of his duties, which total expense 
shall be deemed to be the total cost of 
operation of the Market Administrator." 
(Italics supplied) 
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The positign. Len an, pee co bo aan ae Milk Market Adminis- 

rator under a license of this type is:clearly on all fours with that 
a the special attarneys above discussed. Although he is retained to 
aid an official of the United States (since the Administrator has this 
status) and. is vaid out of public funds (namely, compulsory assessments 
collected pursuant to the license) his mode of appointment, tenure, 
duties; emoluments, and, in short, all the é@lements of his connection 
with tha-Government are indistinguishable from that of the attorney de- 
scribed in answer to Question I.. On the authority. of the cases there 
cited, therefore, it is concluded that an attorney to a Milk Market 
Administrator is merely an independent contractor and, since he is 
neither an officer nor employce of the United States in these capaci- 
ties, he comes within the ambit of none of these Statutes. 


It would scen, ROR are, that such an attorney, although his 
relation to the Department of Agriculture is more remote than that of 
a per diem attorney to the Agricultural Adjustment Administration, 
is nevertheless, since he assists an official of the Agricultural 
Adjustment Administration in the performance of his duties, ina ~ 
place of trust or profit in connection with an executive department — 
of the United States. Ee may therefore also/Subject to the prohibitions 
of Section 198 of Title 5 of the U. 8. C. A., and may not prosecute or” 
assist in the prosecution of a claim against the United States while 
he is engaged in work for the Market Administrator, For the reasons. 
stated in reply to Question I, he may, however, share partnership aie 
its arising out of the prosecution of such a claim. 


QUESTION III. 


Yould a special attorney on a per 
diem basis engaged simultaneously 
by the Agricultural Adjustment Ad- 
ministration and by a Milk Market 

Administrator be subject to the 
Federal statutes restricting the 
compensation of employees hdlding © 
more than one position? 


REPT REPLY 


Since these pinto cues are not em 
-ployees of the Federal Government, 
they do not. come wi thin the -SCOpe 
at. any of these statutes. 


mutt dof PB Gbb: 


Yoon et DESCUSSTON., 
“he statites pertinent to the instant question-are the following: 
Title 5 U.S. Cote 
pe Ome Sets 58 "Unless othorwise specifically authorized 
Le SPS by law, no monoy “ppropriated by any act 
shall be available for payment to any 


OS a person receiving more than one srlary when 


the combined amount of said salarics exceeds 
the sun of $2,000 per annum." 


‘Sec. 62. "No Person who holds rn office the salary or 
| annual compensation attached to which amounts 
to tho sum. of two thousnnd. five: hundred dollars 
shall be avpointed to or hold eny other office 
to which compensation is attached unless 
Specinlly authorized thereto BY at ae pee. vn ell 


Sece 69. "No allowance or compensation shall be wade 
to any officer or clerk, by.reason of the 
discharge of duties. which belong to any other 
-officer or: clerk in the. same or any other 
department; end no allovance or compensa~ 
: tion shall be made: for any extra services 
meee whatever; which any officer or clerk may be 
ve Ree a AGS Dw required to perform, unless expressly authorized 
ors pe ER ATE Oy art 


Sec. 70. "No officer in any branch of the public 
Bs Pt ON service, or any other person whose salary, 
Peta A. pay or emoluments are fixed by law or regu- 
Sia Spe lations, shall receive any additional. pay, 
c extra allowance, or compensation,.in.any 
form whatever, for the disbursement of 
public money, or for any other service or 
duty whatever, unless the same is authorized 
by law, and the appropriation therefore ex- 
plicitly states that it is such additional 
pay, extra allowance, or compensation." 


Atl of these provisions have been held to be in pari materia, 
34 Op. iAtty. Gens’ 490 (1925). beyesoe 


Thet the compensation of attorneys. of.the type under discussion 
is not subject to the terms of Section 58 is conclusively supported 
sby'the décision “in Landrum v. U.S,» Ct.*Cls. 74 (1880). The court 
wtheresrid: | Bourton 


=REBe: 


"This section relategs.to the discharge of the 
duties of an office by’a person holding another 
office. In Perndon's Case we held that as deputy 
collector, he wes not an employee of the Govern- 
ment... . if not an employee he certainly was 
not mn officer; and therefore Landrum is not now 
seeking compensation for discharging the duties 
of another. office." 


Since the attorneys here in question sre neither officers nor 
employees, it is clear that the-statute is inapplicable to them. 


Section 62, similarly, applies to persons receiving "salaries" 
and, in addition, is explicitly :confined both to "officers", and to 
and "office to which compensation is attached." - Decisions under this 
section clerrly indic-te that it is inapplicable to the special 
attorneys here under discussion. Thus it has been held that the 
word "office" ag used in this section refers only to o*ficers in the 
constitutional sense, (22 Op. Atty. Gen. 184 (1898) and that the 
vhrase "an office the salary or anvual compensation attached to 
Yiich amounts.to the sum of two thousand five hundred dotlars" 
refers to a fixed compensation of at least that amount, which is 
determinate and not merely a matter of speculation. United States 
ve Durlacher, “63 9.672 (C.0.N.v. locas 


Section 69 is also inepplicable-to. the attorneys here in 
question since this statute similarly applies specifically only 
to individuals in the regular employment of the United States. 
This wag held to“be the case in Landrum v. United States, 16 C. Cls. 
74 (1880) where‘it was said: 

"This section relates to allowances or -com- 
pensnation.to offices or clerks in a department 
for the discharge of duties-belonging to other 
officers or clerks in’a:department:, Herndoni: 
(deputy collector .6f internal revenue) was not 
en officer or a clerk in: a department, and there- 

-fore the first portion of Section 1764: (this. 
section): is. not. applitable:.i« sncEtimay-be in-o:ea,. 
ferred from the context that the clerks:who are 
forbidden by this. section to receive. compensa- 
tion. for extra: services are the clerks in’ the 
executive departments =: that large’ class: of 


clerks who are specially: recognized by statutes-i21 9 * 
and whose compensation “nd duties are: specially’ 


morkedcoutith 7 id.s “sien yeaah, 2 
The plain terms of Section 70 confitie its ambit to thosd- 

urn f : N ‘ A : : . ; Pg eee 

mose “splary, pay or emoluments nre: fixed by Law or regulation.” ~~ 

In view of the fact that“specinl attorneys ono per: diem basis. and 


DISCUSSION | 
“he.statutes pertinent to the instant question are the following: 
Title 5'- U.S. Code 
See ew 5 Cod 8 


Sec. 58 "Unless othorwise specifically authorized 
by law, no money “ppropriated by any act 
shall be available for payment to any 
person receiving more than one snlary when 
the combined amount of snid salarics exceeds 
the sum of $2,000 per annum.!! 


J €pee.:.62. “ING person why holds nn office the salary or 
bei : annual compensntion attached to which amounts 
_ to the sum of. two thousand five bundred dollars 
shall be appointed to or hold any other office: 
to which compensation is attached unless 
specinlly authorized thereto DY haere « + ot tk! seat 


SeCe 69. "No allowance or compensation shall be ade 
to any officer or clerk, by reason of the 
discharge of duties which belong to any other 
officer ‘or clerk in the same or any other 
department; end no allovance Or compensa~ 
tion shall be made for any extra services 
whatever; which any officer or clerk may be 


; _ recrired to perform, unless expressly authorized’ 
ba! by law. " ; 
sec, 70. "No officer in any branch of the public 


service, or any other person whose salary, 
pay or emoluments are fixed by law or regu- 
lations, shall receive any additional pay, 
extra allowance, or compensation, in any 
form whatever, for the disbursement of 
public money, or for any other service or 
duty whatever, unless the same is authorized 
by law, ‘arid the appropriation therefore ex- 
‘plicitly states that it is such additional 
pay, extra allowance, or compensation." 


All of these provisions have been held to be in pari materia, 
34 Op. Attyw.. Gen. 490 (1935). 


Capt the compensation of attorneys of the type under discussion 
is not subject to the terms of Section 58. is.conclusively supported 


by the decision in‘ Landrum v. U.S. Ct. Cls. 74 (1880).. The.court 
euere Saids..>: 
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"This section relates, to the discharge of the 
duties of an office by a person holding another 
office. In Ferndon's Case we held that as deputy 
collector, he wos not an employee of the Govern- 
ment ... . . if not an employee he certainly was 
not an officer: and therefore Landrum is not now 
seeking compensation for discharging the duties 
of another office." 


Since the attorneys here in question -re neither officers nor 
employees, it is clear that the statute is inapplicable to thems 


Section 62, similarly, applies to persons receiving "salaries! 
and, in addition, is explicitly confined both Bo "officers", andere 
and "office to which compensation is attached. Decisions under this 
section’ clerrly indicste that. it is RPS a to the special 
attorneys here under discussion. Thus it has been held that the 
word "office" ag used in this section refers only to o*ficers in - the 
constitutional sense, (22 Op. Atty. Gen. 184 (1898) and that the 
pee "an office the salary or anual compensation attached to 

nich.amounts to the gua of two thousand five hundred dollars" 
eer to a fixed compensation of at least that amount, which is 
leterminate and not merely a matter of speculation. United States 
v. Durlacher, 63 F. 672, (C.C.N.Y. 1894). 


Section 69 is also inapplicable to the attorneys here in 
question since this statute similarly applies specifically only 
to individuals in the regular employment of the United States. 
This wag held to “be the case in REIN ae v+ United States. 16 C. Cls. 
74 (1880) where it was said: 


"This section relates to pllowences or com- 
‘pensation. to officers or clerks in. a department 
for the discharge of duties belonging to other 
officers or cle rks ina ‘department . Herndon 
(deputy collector .of internal revenue) was not 
en officer or a clerk in.a department, and there- 
fore the first portion of Secti on 1764 (this 
section) is not apn licable.. ye rt may be in- | 
ferred from the context that the clerks who are 
.forbidden by this section to receive compensa-— 
tion. for extra services are the clerks in the 
executive departments - that large class of = 
Clerks who are specially. recognized: by statute, a: 
and whose poape nsation “nd duties are specially 


marked out.!! ar oe 


The" plain terms of beStion 70 confine Lisi ambit to shows 
whose ‘Merlary, pay or emoluments are fixed by law or regulation." 
In view of the fact that specinl attorneys on 9 per diem basis and 
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attorneys to iy;1k Market Administrators receive no salaries or 
emoluments fixed by law, but are engaged on a purely contractual 
basis, they clearly fall without the scope of this statute. This 

conclusion is decisively supported by the decision in Hedrick v. 
United States, 16 Ct. Cls. (1880) in which it was said: 


"The 'salary', 'pay', or ‘emoluments! of such 
'officer' or 'person! must be 'fixed by law 
or regulation!, in order to bring him wthin 
he provisions of this section. A 'salary! 
is 'fixed' when it is at a stipulated rate 
for a definite.period of time. A 'tpay' or 
'emolument' is 'fixed' when the amount of 
it is agreed upon and the service for which 
it is to be given defined. A salary, pay, 
or emolument is fixed by law when the amount 
is named in a ~eneral order, promulgated under 
provisions of law, md applicable to a class 
or classes. .of persons." 


QUESTION IV. 


“ould.an employee of the Agricul- 
turel Adjustment Administr;tion 
receiving a salary. of more than 
$2,000-a year who is appointed 
without additional compensation 
to the position of Milk Market 
Administrator be subject to the 
terms of any of the statutes 
mentioned in Question III,. 


REPLY 


The prohibition in these statutes 
ig against additional compensation 
‘derived from holding. »nother posi- 
tion.. If the employee receives 
emoluments from one office only 
he is not within these Sections. 


DISCUSSION 


The decision in 34 Op. Atty. Gen. 490 (1925) established the 
fnat that none of these statutes contain any prohibition ngninst 
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thé detnil of a salaried employee of the Government to perform 
the duties of mnother position in the Government without extra 
compensation therefor, or the designa tion of such employee or 
officer to perform the duties of another position or office with 
his consent that no extra compensation therefore shall be made. — 


Section 69 of Title 5 of the U.S.C.A. seb recognizes 
this proceéure as unexceptionable: ; 


"Mo allowance or compensation shall be made to 
any officer or clerk, by reason of the discharge 
of duties which belong to any other officer or 
clerk in: the same or any other department; and no 
allowance 'or compensation shall’ ve made for any 
extra services whatever, wnich any officer or 
clerk may be required to perform unless expressly 
authorized by law." 


Since no salary is to be drawn from the position of Milk Market 
Administrator no difficulty in connection with this procedure need be 
anticipated under these statutes. It may be noted, incidentally, that 
an employee of the Agricultural Adjustment Administration who is also 
a ililk Market Administrator might come within the injunction against 
the holdings of two incompatible offices. Two offices have been held 
to be incompatible when the performance of the duties of one will prevent 
or conflict with the performance of the duties of the other, or when 
the holding of the two is contrary to the policy of the law. Crosthwaite 
Vv. United States, 30 Ct, Cls. 300 (1895). However, this rulegie 
also directed at the receiving of salaries from both offices and, in any 
event, in the instant problem the situation may be subsumed under the 
rule that where two incompatible offices are held by the same person; 
to which are attached different salarics, he is-entitled to the larger. 
Tinchell v. United Statos, 28 Ct. Cls. 30 (1892); Webster v. United 
States, 28 CG.. Cle. 25 (i692) , 


Telford. Taylor, 
Acting Chief, Bricf and Opinion Section, 
Office of the Gencral Counsele 
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DURATION OF KERR TOBACCO ACT 


“ae ‘The administration of the Kerr Tobacco Act, including 
‘ or a the making of advances to the Secretary of 
a Agriculture under Section 10(a) of the Act, is 
re not limited to the tobacco crop year but may 
ae be continued indefinitely. — 


Opinion Section Memorandum No. 194 
Dated August 3, 1934. 
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KORANDU 20 WR. WARD. ie BUCKLES 


DIRECTOR = FINANCE 


a aaa 


| Pursuant to your request for ‘an opinion, I submit the following, 


Is, the administration in general of the Kerr 
LovarccoAct, including: the making of advances to 
the Secretary of Agriculture, under Section 10(a) 

of the Act, to be limited to tobacco crop year, 
| or may the administration in general and the ad— 

. vances so set up continue indefinitely? OF 


OPINION 


. The advances in question, as well as the admin- - 
istration in general of the Act, may continue inde- 
finitely and are not to be limited by tobacco crop 
YCALe ; 


DISCUSSION 


Section 3 (a) of the Kerr Tobacco Act (Public No. 433, 73rd. Con- 
gress) provides that certain taxes shall be imposed on the sale of tobacco. 
Subsection (b) of this section further requires that the tax shall be ap- 
plicable during the crop year 1934-1935,bit’ that it may be applicable dur- 
- ing the "next succeeding crop year" Rie It is further provided, however, 
that the tax shall not apply after April 30, 1936. As the Act defines 

the term "crop year" to mean the period from May 1 to April 40 (Seek iay 
and as the Act was approved June 29, 1934, only two crop years can come 
Within the provisions of*the Act. Section 13 of the Act provides: 


"Seo. 13. The tax shall terminate with respect 

to any type of tobacco at the end of the crop year 
current at thé time the Secretary of Agriculture 
proclaims that rental and/or benefit payments under 
the Agricultural Adjustment Act are to be disconsinued 
with respect té6 such type of tobacco or whenever the 
President finds and proclaims that ‘the national 
-economic emergency ‘with respect to. such type of to- 
bacco has ended, whichever is the edrlier." 


By the specific provisions of Section 13 of the Act, the tax in- 
volved doeg. not commence at the. beginning of, or terminate at the end of, 
each tobacco crop year, but only "at the end of the crop year current at 
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the time the Secretary of Agriculture proclaims that rental and/or benefit 
payments * * * are’ to be discontinued." The crop year which may happen 

to be current at the time the Secretary makes his proclamation terminat— 
ing the tax is not specified. for the levy of..a tax-upon any commodity, 
the Secretary of Agriculture need make only one- proclamations. (See Sec. 
9(a), Agricultural Adjustment Act). It is obvious that pursuant to such 
proclamation, benefit payments may be made during both crop years. 

is therefore clear that Section 13 contemplates the possibility. of . the 

tax on tobacco existing and' being collected during both crop years and 
provides that it shall be terminated at the end of "the" crop year current 
at the time the Secretary of Agriculture, in his discretion, decides that 
benefit payments will no longer be made on tobacco. 


The provisions. of other. sections of the Act.strongly forfity 
the conclusion. that the Administration. of this Act. was not intended to 
be one measured by crop years, but rather that it was a continuous admin- 
istration that Was contemplated. Section 10 (a) of the Act provides that 
the proceeds derived from the tax are available for. refunds of taxes. 
And Section 11 (a) provides that no refunds shall be made unless a claim 
is presénted within six months after the dete of yayment of the tax, It 
would seem thnt in providing for such a-six-month period it was contem— 
plated thit funds would always be on hand against which to make such re- 
funds. A contrary conclusion would mean th»t by the. expiration of the 
time specified for making the Claim, and decision thereon,..there might 
be no funds, because of the prior termination of the crop.year, with whrch 
to pay the refund. : 


Furthermore, Section 10 (a) provides that the proceeds derived 
from the tax are available for "administrative expenses, * * * and other 
payments under this Act", and Section 10 (d) defines "administrative ex- 
penses" so as to include "expenditures for personal services and.rent.! 

It would hardly seem conceivable that for such continuous expenditures 

as salaries and rent, it was contemplated.that the Act would be adminis— — 
tered in such a way as to possibly. leave no funds, during certain periods, 
for such items. Asnooth and business-like administration of tha Act - 
necessitates an interpretation which would continuously make. funds avail- 
able for such items as salaries, rent, or any “other payments! found to 

be necessary under the Act. It is obvious that-it is for just-.suoh. pur- 
poses that Section 10 (a) makés a provision whereby advances:.can be made 
from the estimated future proceeds of taxes, A provision of this sort, in 
itself, contemplates a continuous administration of the Act, rather than 
one limited to a tobacco crop year, | i 


er It may possibly be argued that as the Act: contemplates the possi- 
bility of no tax being levied during the second: crop. year of its duration — 
because by Section 3 (b) the levy of the tax is made. mandatory only during 
ne first crop yeer,. and by Section 13-.¢he President may terminate the tax 
aa ae te finding that the national economic emergency with respect 
tela pease ended. therefore a tobacco crop year administration was in- 
mn mi iis Contention might have more significance if an advance igs 

quested against taxes which may possibly. never .be forthcoming. 


=o. Tt should be noted, howéver, that according to Section 10 (a) the 
advance may be made pursuant to an estimate concerning "the amount of the 
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tax which will be collected during a period following any such estimate 
mot in excess of four months * * *,"! herefore, the above question need 
not be determined where the four-month period falls completely within any 
crop year. As the present crop year extends to April 30, 1935, a pending 
request for an advance must be based upon an estimate of taxes to be col- 
lected within the rext four months, which four-month period would of course 
be up well before the end of the present crop year. Furthermore, even 
though the tax be terminated by Presidential proclamation, it would seem 
that it was contemplated that some funds remain on hand for the purpose 

of tax refunds, and also for the various administrative expenses necessary 
to the proper termination of the Act. 


CONCLUSION 


It seems clear that a continuous administration of the Act was 
contemplated, and not one by tobacco crop year. The determination of this 
question, however, is not necessary in a situation where an advance is re-— 
guested on the basis of a four-month estimate which falls within the crop 
year in which the estimate is made. I accordingly advise you that a warrant 
drawn in accordance with the estimate provided for in Section 10 (a) need 
not contain a fiscal or tobacco crop year limitation, but that funds under 
the warrant may remain continuously available. 


Telford, fay tor, 
Acting Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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a USE OF JONES-CONNALLY ACT FUNDS IN PORTO RICO, 
: ALASKA AND HAWAII ; 


Funds authorized to be appropriated by the Jones- 
>. Connally (Cattle) Act, to eliminate diseased 
cattle, may be used for such purposes in 
Porto Rico, Alaska and Hawaii. 


Opinion Section Memorandum No. 160 
Dated August 3, 1934. 
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August 3, 1934. 


MEMORANDUM TO MR. J. R. MOHLER 
Chief of the Bureau of Animal Industry 


Your memorandum to Mr. Chester C. Davis, dated July 28, 1934, per- 
taining to the use of Jones—Connally Cattle Bill funds in Porto Rico, Alaska, 
and Hawaii, has been referred to me, and in accordance therewith I submit 
the following? 


May the funds authorized to be appropriated by 
the Jones-—Connally Cattle Bill, to eliminate cattle 
suffering from tuberculosis or Bang's disease, be 
used for such purposes in Porto Rico, Alaska, and 
Hawaii? 


OPINION 
The funds may so be used in the named territories. 
DISCUSSION 


Section 10 (f) of the Agricultural Adjustment Act specifically 
provides that; 


"The provisions of this title shall be applicable to 
the United States and its possessions, except the 
Philippine Islands, the Virgin Islands, American 
Samoa, the Canal Zone and Island of Guam." 


As the Jones—Connally Bill is an amendment to the Agricultural Adjustment 
Act, this section also applies thereto. 


By specific provision, therefore, of the Agricultural Adjustment 
Act, all funds appropriated for any activity authorized by the Act, may 
be employed in "the United States and its possessions" with certain excep- 
tions. As Porto Rico, Alaska, and Hawaii are "possessions" of the United 
States, and are not included among those possessions specifically excepted 
from the provisions of the Bill, the funds in question may be used for the 
contemplated purposes. 


It may also be noted that even without the express section of the 
Agricultural Adjustment Act making its provisions avplicable to the terri- 
tories in question, the conclusion would be the same, for Congress has spe- 
cifically enacted that (with certain limited exceptions) all statutory laws 
of the United States "not locally inapplicable" shall have the same force 
and effect in all of these territories as in the Uhited States. eT ever as 
Sec. 23 (Alaska); 48 U.S.C.A. Sec. 495 (Hawaii); “UZ Tis.C.A, Sec. 73 4( Porto Riac 


is ‘Telford Taylor 
Acting Chief, Brief and Opinion Section 
Office of the General Counsel. 
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EXCHANGE OF CATTLE PURCHASED IN DROUGHT AREAS 


Cattle 


Cattle 


Cattle 


Cattle 


Cattle 


purchased with funds made available by the Agri- 
cultural Adjustment Act may be exchanged for cattle 

fit for immediate slaughter provided it can be shown 
that the exchange transaction will promote "production 
adjustment" within the meaning of the Act and provided 
that it is not inconsistent with the terms under which 
the cattle were originally purchased. Such an exchange 
is not inconsistent with the terms of the present 
Emergency Cattle Agreement. ; 


purchased with funds allotted to the Secretary from the 
Emergency Relief Appropriation may be so exchanged 
provided such exchange is consistent with the terms 

of the Agreement under which the cattle were purchased 
and that it is consistent with the purpose of the 
Emergency Appropriation Act. In disposing of the cattle 
sO purchased, however, emergency relief in the stricken 
areas should be the guide so far as practicable. 


purchased with funds available under the Agricultural 
Adjustment Act may be exchanged for diseased cattle, 

in order to carry out the purposes of Seetion 6 of the 
Jones-Connally Act, provided such exchange is consistent 
with the térms of the original purchase. 


donated by the Secretary of Agriculture to the Federal 
Surplus Relief Corporation may be so exchanged provided 
the exchange will promote "production adjustment" within 
the meaning of the Agricultural Adjustment Act, and pro- 
vided that the terms on which the cattle are donated 

to the Corporation permit such disposition. 


donated to State Relief Administration may be exchanged 
only upon terms and conditions similar to those controlling 
the disposition of cattle by the Federal Surplus Relief 


Corporation. 


The provisions of Rev. Stat. 3709 and 4618 relating to the 


purchase and sale of government property, have no appli- 
cation to transactions made to promote the purposes of the 
Agricultural Adjustment Act, the Emergency Surplus Relief 
Corporation, or the Emergency Relief Appropriation. 


Opinion Section Memorandum No. 157 
Dated August 4, 19346 
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August 4, 1934 


MEMORANDUM TO COL. PHILIP G. MURFHY, 

Chief, Commodities Purchase Section. 
~* “In reply to your memorandum of July 30, 1934, I submit my 
opinion upon the following: 


QUESTION 


May cattle purchased in the drought 
areas be exchanged for cattle fit 
for immediate slaughter in other 
sections, through the agency of 
(1) the Secretary of Agriculture, or 
(2) The Federal Surplus Felief Cor- 

* poration, or 
(3) an independent state relief agency? 


Part I. 
A. Exchanges ade by the Secretary of Agri culture 


ae Cattle purchased with funds made available by.the Agricultural Adjust- 
ment Act as amended. 


Such exchange is authorized under the 
Aericultural Adjustment Act provided 

it can be shown that the exchange trans- 
action will promote "production adjust- 
ment" within the meaning of the Act and 
provided that it is not inconsistent 
with the terms under which the cattle 
were originally purchased. Such an ex- 
change is not inconsistent with the 
terms of the present Emergency Cattle 
Agreement . 


d. Cattle purchased with funds allotted to. the Secretary from the 
Emerrency Relief Appropriation. 

The Secretary may exchange cattle so pur- 

_ chased provided such, exchange is consis=- 
tent with the terms of the agreement under 
““ghich the cattle were purchased in the _ 
- Grought arcas and with the purposes of the 
Bme rgency Appropriation Act. In disposing 
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of the cattle so purcha¥ed, however, 
omorgency relief ih the stricken areas 
should be the guide so far as practicable. 


ce Cattle suffering from tuberculosis, Bangs', or other discases acquired 


under Section 6 of the Jones-Connally Act. 


Cattle purchased with funds appropriated 
under the Agricultural Adjustment Act, may, 
‘if consistent with the terms of such pur- 
chase, be exchanged for diseased cattle. 


Be Exchanges Made by the Federal Surplus Relief Corporation 


at ee a eS . 
a2. Cattle donated-by the secretary of Agriculture. 


If the exchange vill promote a "production 
adiustment" within the meaning of the Agri-~ 
cultural Adjustment Act and the terms on 
which the cattle are donated to the Corpora- 
tion are changed to permit such disposition, 
it is within the authority of the Corporation. 


C. Exchanges by State Relief Administrations. 


Cattle donated to state relief administra- 
tions may be exchanged only upon terms and 
conditions similar to those controlling the 
disposition of cnttle by. the Federal Surplus 
Relief Corporation. te 


Part. lie 
Statutes Relating to the Purchase and Sale of Public Property 


The provisions of Rev. Stat. 3709 and 3618, 
relating to the purchase and sale of govern— 
ment property, have no application to trans— 
actions made to promote the purposes of the 
Agricultural Adjustment Act, the Emergency 
surplus Relief Corporation, or the Emergency. 
Relief Appropriation. 


STATEMENT OF FACTS 
The Secretary of Agriculture is purchasing cattle in the drought 


Sapeeken areas according to the terms of an Emergency Cattle Agreement, 
by which the producer agrees to sell cattle to the Secretary and 


ST Es 


‘ 
—— 
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"to cooperate with further general programs 
pertaining. to. the adjustment or reduction 
of production and/or for the support and 
balance of the market for cattle and/or 
dairy products which may be proffered by 
the Secretary, pursuant to the Agricultural 
Adjustment Act, as amended." 


oy Lecording to the terms of this Agreement, the Secretary agrees 

vo make both & "purchase payment", and in addition a "benefit payment" 

the entire amount of which is to be paid the producer to the exclusion 
of lienholders. er 


5 Pursuant to the terms of an Agreement entered into July 2, 
1g%4 by the Secretaty and the Federal Surplus Relief Corporation 
(hereafter called the "Corporation"), cattle purchased under the 
foregoing program are donated to the Corporation at the point of 
ourchasee It is a part of this Agreement that all such cattle shall 
be distributed by the Corporabion for relief purposes and "shall not 
reenter into normal trade channels." ; 


Pe , Some of the cattle thus purchased by the Secretary and donated 
to the Corporation have been transported out of the drought area to 
sections where they can be fattened prior to slaughtering. The cattle 
thus imported are of superior quality to the native cattle. It has 
therefore been proposed that cattle from the drought area be exchanged 
for such native cattle, which are fit for immediate slaughter. The 
inmedinte slaughter of these animals will relense land for the pastur- 
ine of drought arca cattle now too thin to market. 


It is --inderstood thet cattle purchases made by the-Secretnry to 
dnte have been entirely from funds authorized to be appropriated under 
tho Tones-Connally. Act. It ‘is requested, however, that the question 
of exchange be considered also with reference to cattle which may be 
purchased from other funds appropriated by Section le of the Agricultural 
“Adjustment Act or from funds appropriated by the Emergency Appropriation 
Act and sllotted to the Secretary. 


DISCUSSION 


It is to be noted, at the outset, that the proposal for ex- 
chanze forms no part of the original transaction by which the cattle 
are acquired by the Secretary. The legality of the original pur- 
chase from the produccr, whether from Jones-Connally or from other 
funds ‘s nropriated by the Agricultural Adjustment Act or the 
Bmorcency Folief Appropriation Act, is not a problem for present 
consideration. Tue problem presented by the proposed exchange has 
a. two-fold aspect: 
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Q) the aieooal tion of the dattle already 
acquired by the Secretary. 

(2) the acquisition, by,.exchange, of cattle 
from areas not. stricken by: drought. 


In disposing of the cattle, it he “apparent that the Secretary 

oa adont. only such means as ‘are (1) consistent with the terms of 

ec Atreement by which they were Dip hance on the producer and (2) 
Laos ere consistent with purposes of the Act which authorized the 
wpproprintion of the funds with ten the purchase was made. For 
example, erttle purchased with funds available only for the removal 
of -surplus could not properly be used to increase production. Further- 
more, if the cattle are turned over to another agency for disposition, 
that scenec> in turn may dispose. of the..cattle only in ways which are 
(ep) consistent with the terms on which they were acquired from the 
Secretery: end (2) consistent with the. purposes which that agency is 
aithorized to promote. The acquisition of cattle taken in exchange must 
similarly be within the powers and purposcs of the agency effecting the 
exchange. 


In addition to these considerations which -#o to the mrpose 

of the verious emersoncy statutes and-which will be treated as Part I 
of this memorandum, there is the question of the applicability of 
Rev. Stat. Sections 3769 and. 3618,. relating, respectively, to the 
purchase and sale of government property. The treatment of this 
question will constitute Part II. : i | 


Sees 
vee Exchanges Made by the eoeaa| of Agriculture 


‘a. Cattle. . purchased with funds ade available dD the A ricultural 
Adjustment Act as aaended. — hoa . 


The purposes for which such ‘funds ore authorized 6 be Sess 
excluding those not pertinent to the problem in hand, are: 


Under 12(a), as ‘oie enacted - 
Rental and benefit payments made with 
respect to reduction in acreage or re- 
. duction in production for market 


Ender. dab) Wa | ee 
a Expension of markets and removal of 
surpluses, Rental and benefit payments . 


Under 12(a) as amended, the following additional — 
purposes - Financing of ‘surplus reduc- 
tions and production adjustments with 
respect to the cairy- and beef-cattle 
industries 
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markets for the dbity- and 
beef-cattle industrieés. 


‘The present cattle buying program undoubtedly promotes a 
"reduction in production for mrlet" and "a removal of surplus". 
The letter of the Secretary to Mr. Hopkins which forms the basis 
of the present agreement relating to the donation of cattle to the 
Corporation, plainly states that he is proceeding under the 
authority conferred by the Act to effect "the removal of surpluses," 
and that the arrangement making. them available for relief is "in 
necordance with the announced policies of the President as to the 
romovel of surpluses." Thus the metrod of disposing of the cattle, 
since ue assures their temoval from commercial channels is itself 
a, means oF _eccomplishing ’ one of the purposes of the Act. A sub- 
stitute plon by which. such cattle would. be exchanged by the 
Secrétary for others is clearly: not an.sppropriate means of 
_ necomoli shing such purposes, since it is understood that the ex- 

chanze will lesve in the hands of the producers who trade in 
their stock, c attle ‘of intrinsically superior «€ economic value. 


It is vossible; hovever; «vith Jones-Connally funds, to use 
the powers of the Secretary for purposes, of "production adjustment". 
By "production adjustment" cannot be meant any activity which affects 
production but such adjustment only as tends to promote the 
declared policy of the Act. Within this general limitation, 
hovever, jt vould seem that production upward or dormward may 
be tre goal; ‘nnd the term may even be given an enlarged inter- 
pretation which would embrace the improvement of herds so as to 
secure production equal in amount but of better quality, or at 
lover cost. In such c-se an exchange proposal might well be 
consistent with, and indeed promote, the purposes of the Act 
pursuant to which the cattle were purchased. 


We a@o not intend to say that the transaction by which the 

Sec retary disposes of cattle mst serve the same purpose as the 
transaction by which the cattle were acquired. There is an alternative. 
The method of disposing of the cattle may indeed be a menns of 
cw-rying out the purpose of the original purchase. If it does 
a serve as such 2 meons, it must find j its justification in the 
promotion of some other purpose authorized by the Act. It does not 
matter whether the trans’ .ction is one of sale alone, or of pur 
Chase slone, or an exchange partaking of the nature of both. 
“The” Ket confers no ‘specific authority to buy or to sell, but 

suck tYensactions ngs:nare reasonably necessary or appropriate to 
Carry out the purposes of..the Act are deemed, under. established 
rules ‘0% Saetinie tion; to ‘be within the .uthority of the Secretary. 
Transactions, hovever, entered into. for purposes. not mthorized 

by the Act pre clearly not within his authority, and he may not, 
tnerefore, merely because he has lawfully acqu uired cattle, proceed 


~B86+ 


to trade in the seme for unimthorized purooses such as direct relief 
or herd improvement: not falling under the heak of "production. adjust 


ment." 


it is my opinion that if, under existing condi- 
tions of supply and demand, it can reasonably be determined that . 

an exchange will promoté a "production adjustment" within the mean- 
ing of the Act, and’ such adjustment is consistent with the terms 
under which the cattle were originally purchased, then it is within + 


4 


In conclusion, 


the authority of the Secretary to make such exchanges. 


The terms ofthe present Emergency Cattle Agreement are, in 
my opinion, riot. :kh¢Gonsistent with an exchange proposal. It is true 
that under the. terms of the Agreoment the producer recognizes the bene- 
fit vayment as “made in consideration of his participation in the 
reduction of production effected by this agreement,’ indicating that 
the Aereement itself is ‘intended to effect a reductions This state- 
ment appears under "Performance by Producer," however, and the per= 
formance by the producer so far as the immediate transaction is con- 
cerned is complete when the cattle »re delivered to the agent authorisz- 
ed by the Secretarya The Secretary does not undertake to keep the .. 
enttle actunlly purchased out of production and the general reduction 
purpose is equally served if the cottle for which they ore exchanged 
sre removed’ from production. = ak 


»b. Gnttle purchased with funds allotted tothe Secretary from the 
Emergency Relief Appropriation , oP 


The funds appropriated by the Emergency Relicf Appropriation 
\ct may be used, among other purposes, for. ip 358 


"the purchase, sale, gift or other disposition 
of seed, feed, freight, summer following and 
similar purposes." . haus : . 


By the Executive Order of June 23, 1934, the sum of $43,750,000 
allocated to the:Secretary or such agency. as he may designate:.. 
may be used for’: | Poe . 


. “the purchase, sale, gift or other disposition 
of sced, feed, and livestock.and for trans- 
portation thereof." : 


It has alread been determined tht such funds may, consist— 
ently with the purposes for which appropriated,be used for purchases | 
under .the Emergency Cattle Program. Op. Sect. Mem. No. 143. As 
there stated, "it would seen that the only purposes under the Act 
for which the funds could be employed are those which would have 
the effect of. giving direct relief to agricultural nreas ‘stricken! 
by drought, or by other similnr disaster." Ibid,. 2+ 2. In the 


EE 
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ease of purch ses from sufferers:in-the drought areas, the 
purchases themselves serve a ‘relief purpose and the expenditure 
is therefore within: the purposes for which the funds were 
appropriated. ; 


»-The: disposition of the cattle thus acquired, however, 
aise s another question. The proposed exchange is clearly not 
inconsistent with the purpose for which the cattle were acquired, 
and it will also serve the public interest in that it will enable 
producers in areas not stricken by drought to improve their stock. 
In view of. the: general. purpose of the Emergency Appropriation Act, 
however, it may be questioned whether the obligation of the Secre- 
tary, in disposing of the cattle, does not extend to the use of them 
for relief purposes, when such use is practicable. Looking to the 
polity of the Act, I. am-of the opinion that the relief of emergency 
conditions: in the stricken areas is the appropriate primary guide 
in such disposition. |. 


So far._as the individual producer in the drought area is 
concerned, it is clear that the proposed exchange will add nothing 
to the relief and benefit which he receives from the original 
ourchase ‘by the government. It is possible that relief benefits 
of a more remote character may be shown, as, for example, if the 
slauchter of the animals taken in exchange yields a larger amount 
of canned meat for relief. purposes;,or, more strikingly, if it 
is advisable to slaughter at once cattle now in condition for 
marketing in order ‘to Have an adequate supply of meat for relief 
purposes. There is ‘nothing in the Emergency Appropriation Act . 
which reavires that such purchases be made in the drought areas. 
In the situation described, therefore, the purchase of cattle . 
not suffering from drought vould itself be justified as a 
relief measure, and their replacement wi th animals from the 
drought nrea would, by furnishing the consideration, also serve 
to accomplish the statutory purpose. 7 


toArain, however, .such exchange would not be permissible if 
inconsistent with: the terms of the agreement under which the 
arought-orea cattle were purchased. . 


ce Cattle suffering from tuberculosis, Bangs! or other diseases 
anaquireda under Section 6 of the Jones-Connally Act. 


sees Section 6 of the Jones-Comally Act authorizes an appropriation 


"to enable the Secretary of Agriculture, 
‘under rules and regulations to be pro- 
mlgated by him and upon such terms as 
he may prescribe, to eliminate diseased 
dairy and beef cattle, including cattle 
suffering from tuberculosis or Bongs! di- 
sease, and to make payments to owners with 
respect thereto." 


888 


The Secretary is thus authorized, within the limits of the 
appropriation made, to uncertake a program for the elimination of 
diseased cattle, In my opinion he is not limited in the exercise 
of this authority to the direct purchase of such animals but he 
may use any reasonable and appropriate means which will compensate 
the ovmners for their cattle. He may, therefore, use such funds 
for the purchase of cattle in the drought areas or elsewhere and 
exchanve these for infected cattle which are to be eliminated. 


‘Similarly, I see no objection to the use of cattle pur- 
chased with funds available under the vricultural Adjustment 
Act for purposes of such exchange, provided the transaction is 
consistent with the terms under which they were originally 
acquired. In such case, of course, the original purchase must 
have been justified under the purposes of the Agricultural Ad ~ 
jJustment Act itself.- There can be no objection on the ground that 
the effect of using the cattle in this way would be for all prac& 
tical purposes to augment the appropriation made for the elimina- 
tion of diseased.cattle.. This might be true if the cattle ac- 
quired under the Agricultural Adjustment. Act had, like most 
sovernment-owned property, 2 commercial value which could be 
realized at a sale, the proceeds of which would then be covered 
into the Treasury under the provisions of Rev. Stat. Section 
3618. But, by the very terms of their acquisition, such cattle 
may not be disposed of in. ordinary commercial channels. They 
may be destroyed byt they may not be sold on the general market. 
There would seem to be no reason, however, why:they may not be 
used to supply the consideration for the acquigition of cattle 
which are to be destroyed as part of a pram iia 
program.’ 


Be Exchanges Made By the Federal Surplus Relief Corporation 
ae Cattle donated by the Secretary of Aericulture 


Under the terms of the present Agreement iter the Corpora- 
tion cnttle donated by the Secretary are to be distributed "for 
relief purposes" and "shall not reenter into normal: trade channels." 
Any exchanre arrangement by which producers not qualified for relief 
or rehe bilitation should-be given cattle from the drought areas in 
exchange for their own cattle of interior breed would clearly be 
% violation of the terms of this Agreement, because it would not 
bo "for relief purposes." It is clesr also that in any future 
Agreement which may. be ei the Secretary must attach to any dona- 
tion of enttle to the Corporation terms which will insure a dis- 
odosition of the enttle not inconsistent with the purposes for 
which they were originally acquired. If that purpose is the 
ronovel of surplus then it mst be provided that the cattle 
shnll not reenter normal trade channels. Howéver,. if the 
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purpose is “production adjustment" in a mote #éneral sense, it 
a that more liberal terms of exchange will 66 permissible, 
o the extent possibly, if justified by existing conditions, of 


. up production in the area to which the cattle are trans« 


In such case, however, the further question will arise: 

is the @xchange within the purposes for which the Federal Surplus 
Relief Corporation is established? The purposes of the Corporation, 
as set forth in the Articles of Incopporation, are very broad. They 
include, in addition to the exercise of povers which may be in 
delegated to.it pursuant to various emergency acts including the 
Agricultural Adjustment Act and the Federal Emergency Relief 

mew Of .1923,. the folloving: 


"(n) To relieve the existing national economic 
emergency ‘by expansion of markets for, removal of, 
and increasing and improving the distribution of, agri- 
cultural and other cormodities and products thereof$ 


"(>b) To purchase, store, handle and process 
surplus agricultural and other commodities and products 
thereof, and to dispose of the same so as to relieve 
tre hardship and suffering caused by unemployment 
and/or to adjust the severe disparity between the 
Hra.ces:.0r agricultural commodities and other commodities 
and products thereof; 


(3). Zo enter into and encourage farmers, Pro- 
ducers and others to enter into marketing plans and 


ngfeements and to cooperate in any plan which provides 
for reduction in the acreage or reduction in the pro- 
duction for market of agricultural commodities$ 


"(ic) To engage in any activity in connection 
with or involving the production, carrying, shipping, 
storing, exporting, warehousing, handling, preparire , 
manufacturing, processing and marketing of agricultural 


and/or other commodities and/or products therefos;" 


Production rdjustment is not specifically included in the above. 
Moreover, the provisions of Article:3 "(a)" relating to "removal 

of" agricultural products and of "(4)" which specifically pro- 

vides for reduction in production point away from any production 
activity not directed to reduction. However, "(k)" provides for 
enzarzing in "any activity in connection with or involving production." 
ig am therefore of the opinion that, upon an adequate factual showing 
that the exchange will promote a "production adjustment" within the 
meaning of the Agricultural Adjustment Act as amended, the exchange 
will be also in transaction within the purposes of the Federal 
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The technical nature of the trensa¢tion. presents no 
difficulty. Article 3(i) empowers the Corporation 


"'T>. purchase, or otherwise acquire, 
to hold, or otherwise to deal in, to sell or. 
otherwise dispose of any and all agricultural 
and/or other commodities, and/or products 
thereof end to loan and/or borrow money 
upon the same;" 


The words "or otherwise to deal in," coupled with authority to 
acquire, sell, end dispose of are ample to embroce transactions 
of an exchenge nature. . 


C. ‘Exchanges by State Relief Administrations. 


In naking commodity zrants to the states consisting of 
cattle aonated to the Corporation by the Secretary of Agriculture 
it is obviously incombent wnon the Cornoration to assure itself 
that the cattle. will. be used for such purposes only as are per- 
mitted by the terms.of the agreement under which the cattle 
were acquired from the Secretary. Under the presont agreement, 
this use is limited to relicf purposes. 


It is not necessary on advisable at this time to go into 
the question of how such limitations may be effective unless the 
donation of the cattle to the states is made subject to conditions 
incompatible with the idea of a "grant" in the legal sense. It 
is enough to say that if the state relief administration is an 
independent body and if the cattle have been donated to it by 
an outright "grant," they can no longer be "public property" 
within the meaning of Rev. Stat. 3618 which requires that the 
proceeds of the sele of public property be deposited in the 
Treasury of the United States. The provisions of this and other 
federal statutes relating to public property can therefore have 
no application to the cattle thus donated. 


PART II. 


, 


Statutes Relating to the Purchase and Sale of Public Property. 


Fev. Stat.,’ Section 3709, 41 U.S.C.A. Section 5 provides: 


all purchases ond contracts for. supplies 


"Except as otherwise previded by law. 


a, 


so ce 


or services in any of the depart- 

ments of the Government and pur- 

chases of Indian supplies, except 

for personal services, shall be 

made by advertising » sufficient 

time previously for proposnls res- 
pecting the same, when the public 
exigencies do not require the immediate 
delivery of the articles, or performance 
of the service." 


an Pts statute is obviously designed to protect the govern- 
ment /porchrsing supplies from outside contractors for government 
uses That they do not apply to transactions, such as benefit pay- 
- ment’: contracts, under the Agricultural Adjustment Act, is a matter 
not in dispute. It is plain that compliance with the requirements 
of public bidding, and purchese from the lowest bidder, would 
defeat the entire purpose of the transaction. : 


Related in policy and subject matter to Rev. Stat. Section 
3709 is Rev. Stat. Section 3618 which provides 


“A11 proceeds of sales of old material, 
condemned stores, supolies, or other 
public property of any kind, except of 
stLes for which a different provision 
for the disposition of the proceeds is 
made, shnll be deposited and covered 
into the Treasury as miscellaneous 
TECOIDt Sia ele! 


It is clear that the cattle purchased by the Secretary are 
"public property." In the case of hogs purchased under the Emergency 
Hog Program of 1933 it was mncluded that the cash proceeds of sales — 
made ‘of verious by-products must be covered into the’ Treasury in con- 
formity with this section. ‘See Op. Sect. Mem. 57: Op. Sect. Mem.. 86.6 


‘An exchange between two departments of the government itself, 
since it involves no change of title, is not a snle and therefore 
not within statutory requirements relating to the disposition of 
public property. 32 Atty. Gen. S1l (1921). But, under accepted 
interpretations of these requirements, a direct exchange with out 
side contractors is not permissible. 15 Op. Atty. Gen. d2e (Vey 
3 Gomp. Gen. 304 (1923); 5 Comp. Gen. 798 (1926). Thus, when it 
ws proposed to exchange an old press for o new one with the pay- 
ment of 2 small additional sum to the manufacturer, it was advised 
instead thet two transactions be made, one a sale of the old press 
and the other a purchase. The proceeds from the sale would necessarily 
be osid into: the Treasury. 15 Op. Atty. Gen., supra. When the 
provisions of Rev. Stat. 3709 relating to public bidding are appli- 
cable, the government in inviting bids may nsk for an allowance on 


, 
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old material which“ig.to be disposed of. If.the lowest bidder allows 
Qs nich as, or more than, could be obtained for the old material in the 
open market, there is no legal objection to the sale of it to such 
bidder. But the contract cannot be avarded unless by so doing the net 
price to the government is less than could otherwise be obtained, and 
any omovnt allowed for the old equipment must be covered into the 
Trersury, the full purchase price of the new being charged to the 
yoorooriation available therefore. 3% Comp. Gen. 304; 5 Comp. Gen. 
798. It is apparent that, for the purposes of this statute at least, 
a transaction by which cattle are exchanged for cattle would be con- 
sidered a sale no less than a transaction in which the consideration 
is 2 payment in cash. 


“ If the principle of the statutes on which these decisions rest 
be looked to, it is evident that they are designed to protect the govern— 
ment’ in bargains with third parties which affect the acquisition and 
sale of public property generally. Thus, the exchange of royalty oil 
for fuél oil provided for in the fraudulent lease of the Teapot Dome 
oil reserve was condemned by the court as "inconsistent with the 
principle upon which rests the law requiring purchase money received on 
the sale of government property to be paid into the Treasury." See 
Mammoth Oil Co. .v. Us. S., 275 U.S..13, 34 (1927).. But, in my opens 
these restrictions can have no application to transactions in which the | 
zovernment actss* not to protect its own interests as a proprietor, but 
for the benefit ‘of the persons with whom it deals. The government here 
is not acting as an ordinary contractor but for the general welfare, 
carrying out a mandate of Congress in the interest of agricultural pro- 
ducers, For this reasony.the purchase of cattle to remove surplus is 
not snbject to the requirement of public bidding. For the same reason, 
if thc transaction of exchange, supplementing the original purchase, 
is itself a trensaction in furtherance of the program of production 
adjustment. authorized by the Act, it cannot be subject to the require- 
ments which normally govern the disposition of government property. - 
The Secretary in the disposition as well as in the acquisition of a 
surplus commodity for "surplus removal" or "production adjustment" — 
purnoses is controlled by the policy of the Acts. he may admittedly 
destroy the same, or finance its export abroad by the payment of a 
bonus. No reason can be seen way he may not equally resort to an 
exchange device when the exchange itself vill promote the objects of 
the Acte 

This opinion is not inconsistent vith the opinion previously 
ziven by this Section that the proceeds of sales made of by-products 
resulting from the Emergency Hog Program must be covered into the 
Treasury. In that case the Secretary had disposed of inedible grease 
and tonknge through ordinary commercial channels. For the purposes 
of thnt immediate transaction he was representing the proprietary 
interests cf the government. There was “sierefore no reason why the. 
Proceeds of the sale should-not be suojuct to the rule of the statute 
ae deposit into ‘the Treasury, but the question of exceptions 
where essential to the accomplishment of-a particular transaction . 


in the performance of a statutory duty" was exoressly reserved. See 
Op. Sect. Mem. No. 57, at 14. 


—-8934 


For the reasons above stated I do not rely upon the exception 
found in Section 549, 5 U.S.C.A. which reads: 


"The Secretary is authorized to.sell in the open 
market or to exchange for other livestock such 
animals or animal products as cease to be needed 
in the work of the department .. .! 


Tris provision would seem to anply to livestock used in the normal work 
of the devartment and to have no application to transactions such as 
those contemplated by the Agricultural Adjustment Act which have as 
their object production adjustment in the country as a whole. If, 
however, the conclusion that the provisions of Rev. Stat. 3618 are not 
applicable to these transactions is rejected, on the ground that 
animals »nurchased are to be dealt with on the same basis as other 
livestock acquired by the Department, then this special statutory 
excention would become applicable to permit exchanges, subject only 

to tne proviso that any moneys received as a "bonus in the exchange 

of the same" ghall be covered into the Treasury as required by this 
statute e 


In the case of transactions under the Emergency Relief Appropria~ 
tion and by the Federal Surplus Relief Corporation, similar reasoning 
would. prevail, even in the absence of other factors to take exchanges by 
them out of the provisions of Rev. Stat. Sections 3709 and 3618. In the 
case of the Emergency Relief Appropriation it is specifically provided 
that expenditures "may be made without regard to the provisions of Section 
3709" and, further, that the manner in which they shall be incurred shall 
be ddétermined by the President. Moreover, the phraseology in that Act 
embracing purchase, sale or other disposition is broad enough*’in itself 
to include exchanges. In the case of the appropriation for the elimina- 
tion of diseased cattle, the Secretary is authorized to eliminate them 
hyoon such terms as he may prescribe." 


In the case of the Surplus Relief Corporation, if it be conceded 
that cattle omed by the Corporation is "public proverty" because of the 
rélation of the Corporation itself to the government (see 3 Comp. Gen. 606 
regarding property of the U. S. Shipping Board Emergency Fleet Cornora- 
tion) it does not folloyv that its disposition is controlled by Rev. 

Stat. 2818. The reasons which operate to take the disposition of cattle 
ourchased by the Secretary out of the requirements of the statutes con- 
trolling the acquisition and sale of public property in the ordinary 
operavions of the government apply with at least equal force to the 
operations of the Corporation. 


Telford Taylor, 
Acting Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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BENEFIT PAYMENTS FOR CROP SUBSTITUTION 
OR REDUCTION OF TOTAL CROP AREA 


Under Section 8(1) of the Agricultural Adjustment 
Act, benefit payments may be made to pro- 
ducers of basic agricultural commodities 
for an increased production of hay, pasture 
or woodland, without specifically ascertain- 
ing that such production has been accompanied 
by a corresponding reduction in the »roduction 
of basic commodities. 


Benefit payments may likewise be made to producer. 
of varied crops of basic and non-basic commo- 
dities for a reduction of their total planted 
acreage Without reference to whether the re- 
duction will be in basic or non-basic commo- 
dities. 


Opinion Section Memorandum No. 154 
Dated August 6, 1934. 
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August 6, 1934. 


“MEMORANDUM TO DR. A. G, BLACK, Chairman 
General Committee on 1935 Production Adjustment Program 


In response to your memorandum dated July 24, 1934, addressed to 
Mr. Bliss, I submit my opinion upon the following: 


-QUESTIONS 
5. 5s t6an benefit payments be made for 
increasing production of hay, pasture and 
woodlots (which would decrease production 
of basic crops) or must the payments be 
made strictly for adjusting production of 
basic crops? 


6. Under vresent provisions of the 
Act, can we make benefit payments to pro- 
ducers for reducing total crop acres with- 
out regard to specific crops produced, or 
‘can we only make payments for adjustment 
in production of basic commodities? 


OPINION 


aie Question 5, I understand, is asked 

with the following plan in mind; The Admin- 
“istration proposes to go to a producer of 
basic agricultural commodities and ask him 

to reduce the production of these commodities 

and substitute on the fallow land Hay, pasture 

or woodlends However, the Administration 

does not want to undertake the burden of in- 

vestigating in order to discover whether each 

farmer has reduced his base production of the 
basic agricultural commodities, but wishes to 
make payments on the number of acres on which 

he substitutes hay, pasture or woodlands for 

these basic commodities. Furthermore, they 

do not Wish to be burdened with the problem 

of investigating whether the increase in acre- 
‘age tn hay, or the other named products has 

been made at’ the expense of these basic: commo- 

dities. 


In answer to this question, and in sup- 
port. of this plan, it may be stated that such 
benefit payments as will accord with this 
scheme, can be made under the terms of the Ag- 
ricultural Adjustment Act. 


ml . 
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6. The plan from which question 6 arises 
is the following: Can the Administration go to 
a producer who grows on his land a varied crop 
both of basic and non-basic commodities and con- 
tract with him to reduce his acreage. by a given 
fraction without reference to whether ‘the reduc~ 
tion will be in basic or non-basic commodities ~ 
and permit him to grow thereon either hay, pas- 
ture or treese 


The answer to this question is the same as 
to that above, and the plan may be legally exe- 
cuted. ; 


DISCUSSION 


Both of these plans may be legally supported if coming within the 
powers of the Secretary of Agriculture by section $ (1) of the Act. Sec- 
tion 8 (1) reads as follows: Niet cae ots: 


"In order to. effectuate the declared policy, 
the Secretary of Agriculture shall have power -- 


"(1). To provide for reduction in the acreage 
or reduction in the production for market, or both, 
of any basic: agricultural commodity, through agree- 
ments with producers or by other voluntary methods, 
and to provide for rental or benefit payments in 
connection therewith or upon that part of the pro- 
duction of any basic agricultural commodity re- 
quired for domestic consumption, in such amounts 
as the Secretary deems fair and reasonable, to be 
paid out of any moneys available for such payments:" 


This paragraph does not require that each benefit contract entered into 
with the producer. shall call for .a reduction in acreage or production of 
basic commodities, but only that the total scheme of contracts should 
result in a reduction in acreage or production of one or more basic com- 
modities. Therefore, if the plans proposed by the questions stated above 
will result in the reduction in the acreage or production for market of 
any of the basic commodities, such a plan my be carried out through 
benefit payments authorized by section 8 (1) of the Act. 


This interpretation will be found to be supported by the legis-— 
lative history of the Act. Secretary Wallace, in describing before the 
Senate committee which reported on the Agricultural Adjustment Act the 
powers which would be granted to the secretary of Agriculture by the 
terms of the Act, said, at page 9 of the Hearings: 


"That section covers substantially all ‘the powers 
of the secretary relating to production, but leaves 
the Secretary free to use on each particular crop 
that method of reduction which appears most effec-— 
tive for that product. * * * it may be by renting 
land in particular areas, or it may be by renting 
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land pro rata from every farmer producing, or 

it may be by paying the farmers to retire lands 
in production and making them a benefit payment 
as proposed under the original allotment plan." 


The House Report upon the bill also shows the prendth of discre- 
tion which was intended to be conferred upon the Secretary: 


"Tn order to achieve the above policy of 
restoration of the purchasing power of farm com- 
modities, the bill gives the Secretary of Agri- 
culture broad powers. .No one system of control 
is adaptable to thé production and marketing of 
all agricultural commodities. No one system of 
control has in the past been found acceptable 
to all interests. It is therefore provided the 
powers granted the Secretary shall be sufficient— 
ly flexible to enable him to adapt administrative 
action both to the inherent differences governing 
production and marketing of various basic agri- 
cultural commodities and to changes in our econo- 

- - ‘mic situation at home and abroad. This same flex- 
ibility will vermit the substitution of a differ- 
ent plan if the one first applied works out un— 
satisfactorily." (House Repe, #6, p. 3; Legis-.. 
lative History, pp. 21-22) 


The Secretary may, therefore, enter into any scheme of contracts 
with producers of a basic commodity which will result in a general re- 
duction in acreage or production of a basic commodity. Few limitations 
on the type of contract to be signed need be imposed, For instance, if 
it is thought that by demanding and paying farmers for increased produc- 
tion of hay, pasture or woodlands, there will be an equivalent reduction 


“in the amount of basic commodities produced, then such a scheme may be 


proclaimed by the Secretary. However, both in this proclamation of the 
Scheme’ and in the contract itself, a stetement should appear to the ef- 
fect that the scheme is being executed in order that taere will be a 
reduction in the amount of basic commodities produced. This statement 
would militate against a psychological reaction which might lead one to 
areue that such a scheme would not constitute a reduction program but 

a bounty for the production of hay, eta... 2or, iffa- cour should deter- 
mine that the scheme was not one for the reduction of basic commodities 
but only a scheme of bounties on the production of hay, etc., then it 
might declare the processing tax used to raise the funds to carry out 
the scheme to be unauthorized by the terms of section 9 (a) of the Act. 
Tt would do so because of its belief that no benefit reduction program 
was in effect upon the taxed basic commoditiese To avoid this danger 
the contract should read as calling for substitutes on the rented acre- 
age of hay, pasture and woodlands for the basic commodities named. It 
is left to the skill of the draughtsman to draw a contract wuich on the 
one hand would lead a court to view it as part of a reduction program, 
while on the other hand the Administration might achieve its desire of 
having the producer consider the contract as a government subsidy for 


the production of hay, etce 
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There is no need that such contrnct should measure the amount of 
payment by any scheme other than the number of acres on which substitutes 
for the basic. commodities have been planted, and the Secretary may, by 
regulation, determine such number of acres.in terms of the “increased 
acreage of hay, pasture or woodlands. This proposition is supported by 
the wording of séction & (1) of the Act which provides that payments 
should be made "in such amounts as the Secretary deems fair and reason- 
able.'' Therefore, there can be no demand that any particular scheme , 
such as one calculated upon base Bre osu Ces should be employed. 


The plan proposed Wel ection 3 also comes. within ‘the temmelar 

ection & en) as interpreted above, since it is - scheme by which the 
eoatey of a portion of land from‘all farmers will lead to a general re- 
duction in acreage devoted to basic: commodities. The contract for this 
plan ought to read as a promise by the producer not ‘to plant on such 
rented acreage any of named basic commodities... Furthermore, following 
the terms of past contracts, the Administration may prohibit the plant— 
ing of named non-basic commodities on such land. . However, it may be 
stipulated that the producer may grow -hay,-pasture or trees on such acre- 
ages There is no reason to believe that the producer could not be re— 
quired by the terms of the contract actually. to grow these three products. 


Payments under this scheme may be made on rhe basis of acreage 
rented and need not call-for any base production measurements. Payments 
on the basis of acreage would constitute a scheme which might be pro- 
perly deemed by the Secretary to ba. fair and. rensonable. | 


In following the lines thus set out it is believed that the Ad— 
ministration would meet with no difficulty in executing either of the 
plans discussed herein. : 


weld Taylor. 
-Acting Chief, Brief and Opinion Section 
Office of the General Counsel 
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No. 110 


BREACH BY LANDLORD OF COTTON ACREAGE 
REDUCTION CONTRACT WHEN MANAGING 


SHARE TENANT PERFORMS IN FULL 


Waoen a 1934 and 1935 Cotton Acreage Reduction Contract 
has been signed by the owner and a managing 
share tenant, and the owner has planted cotton 
on other land controlled by him without entering 
into a similar contract with respect thereto, 
payment may be made to the managing share tenant, 
notwithstanding the owmer's failure to perform, 


Payment may be withheld from the owner, notwithstanding 
payment to the managing share tenant. 


Tne contract may not be cancelled as to the owner alone 
without the consent of the managing share tenant. 


The contract may not be cancelled as to 1934 and affirmed 


as to 1935. 


(See also Opinion No. 13". (Opinion Section Memorandum 
No. 184)) 


Opinion Section Memorandum No. 155 
Dated August 7, 1934. 
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hugust 7, 1934 


MEMORANDUM TO MR. R. K. McCONNAUGHEY 


ee re ee 


Acting Chief, Benefit Contract Section 


Re: 1934 and 1935 EERE Acreage Reduction Contract 


mn a a ee te nn 


in response to your memorandum of April 21, I submit below 
Wet ecoricel answers to certain questions which arise in connection 
with tne problem you report, together with my opinion in support 
Of the answers submitted. | 


UESTIONS AND ANSWERS 


When a 1934 and 1935 Cotton Acreage Reduc-— 
tion Contract has been signed by the owner 
end a managing share tenant, and the owner 
has planted cotton on other land controlled 
by him without entering into a similar con- 
tract with respect thereto,’ 

(1) May payment be made to the managing 
Share tenant, notwithstanding the owner's 
failure to perform? Yes. 

(2) May payment be withheld from the owner, 
notwithstanding payment to the managing 
Share. tenant? Yes. 

(3) May the contract be cancelled as to 

the owner alone? Not without the consent 
of the managing. share tenant. 

(4) May the contract be cancelled as to 
1934 and affirmed as to 1935? Toc 


(1) 


‘The. Secretary may make payments to 
the managing. share-tenant notwith- 
standing the default of the owner. 


In the 1934 and 1935 Cotton Acreage Reduction Contract (here- 
after called the "Contract"), the items of "Performance by Producer" 
-are enumerated. in Part. I. The items of "Performance by Secretary" 
are'set forth in Part II and, as there stated, constitute the "con- 
sideration for the performance. by: the producer of the terms and 
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conditions of this contract." When the managing share-tenant signs 
with the ower, the Contract does not clearly indicate whether, or 
how, the acts of performance are to be apportioned between them, or 
whether their obligation is joint or several. Indeed, a preliminary 
question arises as to whether the managing share-tenant, in signing 
the Contract with the owner, is to be regarded as making any offer 

at all, or whether his signature is to be regarded merely as a mani- 
festation of assent to the indicated distribution of rental and bene- 
fit payments, in case the owner's offer is accepted end the owner's 
obligation performed. 


It is stated on page 1 of the Contract (footnote 3) that 
‘nonaging share tenants . .« » may join with the owners in signing 
contracts as provided by paragraph 12." Paragraph ld itself states 
in mandatory terms that "in the event this farm is operated by a 
managing share-tenant, said tenant shall sign this contract with 
the owner... .!' That the signatures of both ower and managing 
share tenant were required in all such cases is indicated by the 
following excerpts from "Questions and Answers Covering 1934 and 
1935 Acreage Reduction Plan" (Form Cotton 4 - December 18, 1933) 
published by the Production Division and widely used "for the in- 
formation of cotton producers" in connection with the signing up 
of. the contracts. 


"Question 28. Is a cash-tenant for a period 
of less than 2 years or a managing share- 
tenant eligible to sign the contract if 
the owner or landlord refuses to sign the 

contract with him? 
Answer: No." | 

"Question 31. Can an owner or landlord enter 
into a contract covering a farm rented 
to end operated by a cash tenant or a 
managing share-tenant? 

Answer: Yes, if the tenant is willing to 
enter into the contract with him." 


Neither in the Contract itself, nor in the documents used in 
connection with the signing up of-the Contracts, is the language 
such as to indicate that the managing share-tenant was intended to 
be merely a beneficiary, with no obligations for actual performance 
on his own part. On the contrary, in signing the Contract "with the 
owner", the inference is inescapable that he was undertaking at least 
Some part of the burden of performance. What is inference from the 
language of the contract is explicit in the statement in the answer 
to Question 31 referring to the tenant as "willing to enter into the 
contract with" the owner. ... . 


Ho extent of the obligation undertaken is not. so easily de- 
termined. As has been stated, Part I sets forth the items of "Per- 
formance by Producer", The first paragraph of the Contract leaves. 
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a Space to be filled in with the name of the "undersigned" who is to 
be "hereinafter referred to as the 'producer'." Provision is made 
for indicating at this point whether the "producer" is ower, cash- 
tenant or managing share-tenant. . The space provided for the signa- 
ae at the end of the Contract call for the signature of the owner 
as owner" and of the managing share-tenant as "producer who is a 
Managing share-tenant." It thus appears that the term "»roducer!! 
is used somewhat loosely as applicable to the owner or the managing 
Share-tenant as circumstances warrent, and as used in Part I setting 
forth the required "Performance" it may fairly be regarded as includ- 
ing both owner and tenant, - 


It is the general rule. that when two or more persons assume 
the obligations of performance under ‘the same contract they are 
jointly obligated for the entire performance unless the contrary 
is stated; and this is true even though the acts to be performed 
by one may differ from acts to be performed by the other. See Wil- 
liston on Contracts (1920) Seztion 322. But when each is actually 
to perform a part only, the obligation may be limited to such part, 
even though the contract may be for some purposes entire. The most 
familiar example of this is a subscription contract. See Buster v. 
@eeucher, 22 Idaho,.372, 125 Pac. 226, 232 (1912); L.R.A. 1915 B, 
aot, 225. Such modifications of the general rule are based upon. the - 
nature of the transaction and the supposed intent of the parties. 
Williston, supra. In the subscription cases this construction is 
aided by the fact that the amount of the agreed contribution is 
Separately set down mgainst the name of each subscriber. There is 
no such apportionment of performance in the present case, and a de~ 
termination that the obligation of the managing share-tenant is 
Severable and goes to a part of the performance only must rest upon 
the intent of the parties, to be gathered from the Contract and the 
circumstances surrounding its execution. 


| Benefit Contracts such as this, entered into by the. Secretary 
by virtue of the authority conferred upon him by Section 8 (1), have 
as their purpose the effectuation of the policy of the Act. It is 
the policy of ths Act to control production in such a way as to 
raise the price of farm products and eliminate the disparity between 
the prices of agricultural and other commodities, thereby increasing 
the purchaging power of producers. Section 2, Agricultural Adjust- 
ment Act; and see Question 2 of "Questions and Answers Covering 1934 
and 1935 Cotton Acreage Reduction Plan." The cotton reduction pro- 
gram contemplates that the benefit payments shall go to those who 
cooperate. in the accomplishment of these objects. The cooperative 
nature of the program is stressed in "Questions and Answers." See 
paragraph 2, also question 2, question 5, question 8, question 9, 
and especially the following: Pret yead fe ax 


"Question 10, Will producers’ who sign contracts 
to reduce their cotton acreage fare as 
well as those who do not? 
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Answer: The Secretary of Agriculture intends 
~ that producers who sign contracts shall 
fare better than those who do not. ALL 
_ the, powers granted under the Agricultural 
Adjustment. Act will be used to accomplish 
this end. The rental and parity payments ~— 
will go only to those who cooperate." 


If the Contract is construed as one by which the owner and the man- 
aging Share-tenant become joint promisors of the entire performance, 
each becomes in effect a guarantor of performance on the part of 

the otner. Accordingly, a cooperating tenant, fully performing his 
obligations under the, Contract as to all matters within his control, 
may be deprived of all benefits because of acts or omissions on the 
part of the non-cooperating owner as to land in no sense controlled 
by the tenant, and,furthermore, will be liable in damages to the gov- 
ernment for any loss suffered because of such failures or omissions. 
Such a construction would not only result in needless hardships but 
would defeat pro tanto the purpose of the program and the declared 
intent of the government that those who cooperate shall fare better 
than those who do not. 


‘Ile therefore conclude that the obligations of the managing: 

‘share-tenant are limited to that portion of the required "Perform- 
ance" which is within his power and control, and that from this is 
necessarily excluded the obligation (item 2 of "Performance" ) not 
to grow cotton on "land owned, operated, or.controlled by him" in- 
sofar as that applies to land controlled by the owner and in no 
sense within the control of the tenant. hk Yaa : 
For the same reasons, we conclude that the performance of _ 
an item within the control of the owner alone, is not a condition 
precedent of the obligation of the government to pay the tenant, 
The rental and” benefit payments which constitute the consideration 
to the "producer" are apportioned by the terms of the contract be- 
tween the owner and the managing share-tenant. A divisible contract 
is thus indicated, and, upon the performance by one of the parties 
constituting’a divisible part thereof, the government may be liable 
notwithstanding the fact that there has been a breach by the owner 
as to other portions. 


(2) 


The Secretary may, although making pay-. 

ment to the managing share-tenant, with- 
hold payment from the owner who has breached 
the obligation not to grow cotton on other 
land owned by him. 


If the Contract could be constrved as in fact constituting 
two complete separate agreements, one. between the Secretary and 
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the owner, end one between ,the Secretary and the tenant, the payment 
of the tenant could.in.no way affect the question of the Secretary's 
obligation to the omer. It is our opinion, however, that, although 
divisible for some purposes,. the Contract is nevertheless entire for 
others. As has already been pointed out (p. 2, supra) the signatures 
of both owner and managing share-tenant were required upon all con- 
tracts covering farms operated by such tenants, so that there would 
have been no bargain whatever if the promise of cither had been 
omitted. Hence.the assent of the parties was given to the transac- 
tion as a whole, thus conforming to the test of a single as opposed 
to several contracts. See Williston (1920) Section 863. Since the 
owner and tenant are not joint promisors, however, the mere fact of 
& payment to the tenant operating as a discharge to the tenant as 

to a whole or a part of the contract, does not in itself operate as 
a release to the owner, whose right to payment must depend upon the 
performance of the particular obligations assumed by him. 


Those obligations include the obligation to refrain from 
growing cotton on other land "owned, operated or controlled by him", 
as provided by Paragraph 2 of the Contract, and this has been inter- 
preted to mean that he is obligated to enter into Reduction Con- 
tracts covering all such land. Administrative Ruling No. 19. The 
growing of cotton upon such other land, if not the mere failure to 
enter into Reduction Contracts with respect to it, therefore consti- 
tutes a breach of the Contract. Upon general legal principles, the 
owner, being in default, cannot recover. 


The situation is not one in which recovery for partial per- 
formance should be allowed on equitable principles. That the owner 
has partially performed in all cases where the inmanaging share-tenant 
performs fully, we think is clear. In exchmge for his rignt to a 
fixed share of crops on the entire farm, he has, insofar as his con- 
tractual arrangements with the tenant permit, "rented" certain acres 
to the Secretary and has in any event consented to a reduction in 
the planted acreage. As regards these features of the Contract, 
his performance is complete, and, if the: Contract were divisible 
as to such performance the Secretary would-be liable to him pro 
Bento. in fact, however, the consideration for performance on the 
part of the owner is not apportioned as to any part thereof. The 
Secretary has bargained for entire performance of those obligations 
undertaken by the owner, and not for separate items at an agreed 
price per item. It is true that the party receiving the benefits 
of partial performance, even of an indivisible contract, is not 
always permitted to deny all obligation under the contract. This, 
however, applies only when there has been substantial performance 
carricd out in good faith where it would be unjust for the other 
party voluntarily to accept and retain the benefits, merely because 
of some defects not going to the essentials of the contract. In 
the present case there are no equities to entitle the owner to the 
benefit of this rule. The Secretary receives no benefits which it 
would be unconscionable to permit him to retain. The failure, or 
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refusal, of the owner to enter into reduction contracts as to other 
lend controlled by him, coupled with the growing of cotton thereon, 
is a wilful breach. As he has been advised, the entire contract 
is: but a part of a program the success of which depends upon the 


‘participation of a high percentage of cotton growers, and the whole-— 


:pearted cooperation of those participating. The obligation not to 


‘sxgrow cotton on other land except as permitted under the terms of 


Paragraph 2 ig, especially in the case of contracts signed by both 
an owner and managing share-tenant, an essential part of the obli- 
gation assumed, and the only part as to which the owner assumes an 


~ active duty. 


api On neither legal nor equitable grounds, therefore, is the 
“non-cooperating owner, in default under the contract, entitled to 
. payment, in whole or in part, of the consideration set forth in 
Part II. 


(3) 


The contract cannot be cancelled 
as to the owner alone. 


Paragraph 9 provides that the producer shall 


"Comply with the’ terms hereof and of all 
regulations or administrative rulings which 
have been or may hereafter be prescribed by 
the Secretary with reference to 1934 and 1935 
Cotton Acreage Reduction Contracts, and any 
violation of said terms, regulations, rulings, 
or any material misstatement herein or in any 
information furnished by the producer shall be 
grounds for the cancelation of this contract 
by the Secretary. In the event of such can- 
celation, the producer snall repay to the Sec- 
retary any sums theretofore paid hereunder to 
the producer. The determination of, the Secre- 
tary that any such violation or misstatement 
has occurred shall be final and-conclusive.‘ 


Although divisible as to the obligations assumed by the 
owner and the tenant, as we have before stated, the Contract is 
for some purposes entire. The signatures of both were required 
before acceptance by the Secretary. It is therefore reasonable 
to assume that the cancellation of the contract as to one was in- 
tended to cancel the contract as to the other. 


rus tt is the general rule that unless a contract is clearly 
divisible, there can be no partial rescission, but "when senarable 
into a number of elements or transactions, each of which is so far 
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independent of the others that it “hight stand or fall by itself, 
and good cause for rescission exists as to’ one of such portions, 

it may be rescinded and the remainder affirmed." Black on Rescis- 
Sion and Cancellation, Sections 583, 585. In the present case, 
notwithstanding the apportionment of consideration and the’ fact. 
that the tenant may be entitled ‘to payment for his several pérform- 
ance, there is a mutual dependency between the obligation of the 
owner and of the tenant which prevents a cancellation effective 

as to the owner only. 


The present Contract, when entered into, in effect substi- 
tuted a new agreement for the pre-existing contractual arrangements 
between owner and tenant as to the use of the land. Acres, which 
the tenant would otherwise be under obligation, or at least privi- 
leged, to cultivate were "rented" to the Secretary, and a reduction 
of production consented to and promised. The participation of the 
landlord in the new Contract, therefore, constituted a part of the 
consideration to the managing share-tenant, and vice-versa. This 
being so, it is not within the power of the Secretary to keep alive 
the Contract as to one and cancel it as to the other without their 
mutual consent. See Ehrman v. Rosenthal, (Cal.) 49 Pac. 460 (1897). 
Even with consent, the cancellation would in effect amount to the 
substitution of a new contract between the managing share-tenant 
end the Secretary for the present tri-partite agreement. As the 
cancellation would necessarily operate to terminate -Such contrac- 
tual relations between the owner and tenant as are based upon this 
Contract, and would not ‘automatically revive the pre-existing ar- 
rangements between them, the rights of the tenant to remain upon 
the land and operate the farm might well be one of great uncertain- 
ty, offering small assurance that he would be in Sega on to per- 
form the obligations of the new agreement. 


Neither the Contract itself, nor anything in the "Questions 
and Answers" prepared for the information of producers or in subse- 
quent regulations or administrative rulings (which, by the terms 
of the Contract, are made a part of the Contract itself) indicates 
an intent to give a right of partial cancellation. Paragraph 9 
provides merely that violations and material misstatements shall 
be grounds for the cancellation of "this contract." No explanation 
is given in "Questions and Answers" of the effect of breach on the 
Gait of the owner, but the following statement is made concerning 
the liability of an owner or landlord if the managing share- tenant 
fails to fulfill the terms of the Contract: 


"Question 79. What is the liability of an owner 
or landlord if a managing share~tenant 
fails to. fulfill the terms of the contract? 

Answer: The contract is canceled, no further 
payments are made, and any payments which 
have been.made to the owner or landlord 
must be returned. to the Government, unless 
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the violation by the managing share-tenant 
was beyond the control of, and without the 
- consent of, the owner or landlord." 


“The above indicates that where the defavit by the tenant 
was’ beyond the control of the landlord, the owner may retain the | 
paymests already made, although the entire contract is cancelled. . 
This is consistent with the conclusion that where the owner is 
guilty of a breach the managing share-tenant who has performed is. . 
entitled to payment, but that, if the right to cancel is exercised 
by the Secretary on the grow.dof breach by either party, it must be 
exercised -as to both. =p 


(4): 


The contract may not be cancelled: 
as to 1934 and affirmed as to 1935. 


By Paragraph 1, the producer agrees to 


"reduce the acreage planted to cotton in 1935 
on this farm by an amount not to exceed twenty- 
‘five percent (25%) below the base acreage, said 
amount, if any, to be prescribed by the Secretary 
and said number of acres is hereby rented to the 
Secretary:for the year 1935... . This contract 
shall apply only for 1934 unless the Secretary 
shall, not later than December 1, 1934, proclaim 
his vurpose of continuing the Cotton Acreage 
Reduction Plan for 1935." 


By Paragraph 2 he agrees that he will 


"not. grow cotton during 1934 and 1935 on land 
owned, operated or controlled by him unless 
such land is covered by a 1934 and 1935 Cotton 
Acreage Reduction Contract." 


Paragraph 10(b) provides that the Secretary shall " 


"In the event that he, in accordance with 
paragraph 1 hereof, prescribes any reduction 
in the acreage to be planted to cotton on this 
farm in 1935, make payments for the year 1935 
Similar to those described altove, after presen- 
tation of such proof of performance as may be 
required."! 


By the terms of the Contract, not only is the Secretary re- 
quired to make two payments within fixed dates in 1934, but these 


ee i 


payments are declared tobe "for the year 1934", thus pointing to 
a completed transaction for the year 1934 wholly independent of 
any required reduction in 1935. This apparent complete independ- 
ence of the Contract as to'1934 and as’ to 1935 is dispelled upon 
further examination. Paragraph 1 gives the Secretary an option 

to require the: reduction of acreage planted to cotton in 1935, pro- 
vided he proclaims, not later than December 1,'1934, his purpose 
of continuing the Reduction Plan for 1935. The mere fact that if 
he does so proclaim, he'is’ bound to make rental and benefit pay- 
ments ata given rate, supplies no element of consideration for 
the promise of the grower to keep his offer open. The considera- 
tion for this promise must be found in the "payments for the year 
1954." It is the rule that when a contract binds a party by an 
absolute promise to pay for certain goods to be delivered or ser- 
vices to be rendered, and gives him an option to demand additional 
goods or services at an agreed price, "it is presumed that the 
absolute part of the’ contract contains a consideration for the 
giving of the option, and the party holding it can therefore en+ 
force it." See Staples v. O'Neal, 64.Minn. 27, 65 N.W. 1083, 1084 
(1896 ) (sale of logs to be delivered at agreed price, with option 
as to acceptance of additional logs at agreed price). So when a 
lease gives an option to purchase, the option is enforceable. 
Howralty v. Warren, 18 N.J. Eq. 124. Applying the rule to the 
present Contract, the payments to be made in 1934 must be pre- 
sumed to include consideration for the continuing right of the 
Secretary to require reduction in 1935. Any other interpretation 
would make the option void for lack of consideration, and thus 
Violate the rule that, where a contract is susceptible of two 
meanings, it should be construed in favor of mutuality and valid- 
ity. See Thrall v. Newell, 19 Vt. 202, 203, 204; Minnesota Lumber 


ass. v. Whitebreast.Coal Coe, 160 Ill. 85, 43 N.E. 774, 777 
1895). 


Paragraph 9 provides specifically for cancellation of "this 
contract" upon any violation and provides further that, in the 
event of cancelation, the "producer shall repay to the Secretary 
any sums theretofore paid hereunder to the producer." Nothing in 
the language suggests the possibility of a partial cancelation. 
All payments paid prior to cancelation are recoverable, thus ap- 
parently including payments made in 1934 even though the breach 
occurs in 1935. As has been seen, "Questions and Answers" (Ques- 
tion 79) indicates that the owner may retain payments if he has 
been without fault, and presumably the managing share-tenant may 
do so in like case, but no distinction is suggested as between the 
amounts received by either in 1934 or 1935. 


Concluding, as we do, that the payments due in 1934 include 
the consideration for the right of the Secretary to require reduc- 
tion in 1935, and that cancelation, at least if made in 1934, goes 
to the entire Contract, it follows that the Secretary cannot cancel 
as to 1934 and stand upon his rights under the Contract as to 1935-6 
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If cancelation is not resorted to, the Secretary, not being 
in default, will be in a position to require performance for 1935. 
In that event, if the owner performs fully in 1935, he will, in our 
opinion, be entitled to .the payments provided for that year. The 
rule that a party who has not fully performed cannot recover for 
part performance does not*apply to severable contracts. 6 R.C.L. 
Contracts, Section 351. As has been noted, the fact that the pay- 
ments to be made by the Secretary are entitled "Payments for the 
year 1934" sand "Payments for the year 1935," respectively, points 
to. a divisible contract. This is confirmed by ‘the distinct pro- 
visions made in 10(a) and 10(bd) that payments shall be made "after 


presentation of such’ proof of performance as may be required," in- 
dicating that the consideration for 1935 is apportioned solely for — 


performance in that year. This obligation includes the reduction 
of acreage on the farm covered by the contract, -and also requires 
that the owner shall not grow cotton on other land controlled by 
him unless it is covered by a reduction contract. As to these two | 
parts ‘of the performance required in 1935, there is no apportion- 
ment of consideration. ‘Both must be shown ‘to entitle the owner 

to any payment in that- year. If, therefore, the owner in 1935 
grows cotton on other land controlled by him without having en- 
tered into a reduction contract with respect thereto, he will be 
in no position to enforce payment. If, however, the ower makes 
the necessary proof of performance in 1935, the fact that in 1934 
he may have grown cotton on land not subject to a reduction con- — 
tract will not Ee See the Secretary in withholding payment for 
the year 1935. 


Francis M. Shea, 


Chief of Brief and Opinion Section, 
Office of the General Counsel. 
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Noe ANS a 


SPHAGNUM MOSS AS AN "AGRICULTURAL 


COMMODITY" 


Sphagnum moss is an "agricultural commodity" 
within the meaning of the a ST cle et 
Adjustment Acte 


Gunter Section Memorandum Noe 156 
Dated ee 8, 1934, 
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August 8, 1934 


MEMORANDUM TO MR. PRESSMAN 


QUESTION 


Is sphagnum moss an agricultural or 
a non-agricultural commodity? 


OPINION 


I am of the opinion that sphagnum 
moss is an agricultural commodity. 


DISCUSSION 


Sphagnum moss is a bog-forming moss, the characteristic com- 
ponent of a variety of peat. 


Peat is used chiefly as a fuel. It is obtained by excavation, 
which is usually considered a mining operation. The peat industry 
is ordinarily considered as in the jurisdiction of the Department of 
Mines, both in this country and abroad. 


Sphagnum, before it is consolidated into peat, is used chiefly 
as a compost for the improvement of soils and as an absorbent pack- 
ing used by horticulturists and poultrymen. During the war it served 
as an emergency substitute for absorbent cotton and was found to be 
in some respects superior to cotton. Sphagnum is gathered by hand. 


Sphagnum bogs serve as an excellent soil for the growth of 
certain crops, particularly low shrubs such as cranberries, and the 
sphagnum is improved by the growth of such shrubs on it. Sphagnum 
bogs are cultivated by careful drainage, by removing forms of veg- 
etation injurious to it, and by planting favorable vegetation. While 
the sphagnum industry has not been important enough to have been 
recognised as within the jurisdiction of any particular division of 
the Federal Government, it has been the subject of much study by 
Federal and State departments of agriculture and by agronomic ass-— 
Ciations in this coutry and abroad. 


The Agricultural Adjustment Act nowhere defines the term "agri- 
Cultural commodity", but it seems clear that the term must be construed 
broadly. Even within a narrow definition of the term, sphagnum moss 
must be considered an agricultural commodity. 


2016. : ae 


that sphagnum is used almost entirely for agricultural or hort: 
tural purposes and as a substitute for an undoubted agriculty 4 
product, sphagnum moss ought to be considered an agricultural cc 
modity so as to bring it within the ce ee a the Depar 
of Agriculture. a a 


Telford Taylor, _ 
Acting Chief, Brief and ori 
; Office oe the General ( 
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Now eae 


VARIATION OF PAYMENTS UNDER 1935 


COTTON ACREAGH REDUCTION CONTRACTS 


Under the terms of the 1934 and 1935 Cotton Acre- 
age Reduction Contract the Secretary, in 
proclaiming his purpose of continuing 
reduction plan for 1935, may vary the speci- 
fication of the amount to be paid and the 
ratio of distribution among the various 
persons holding an interest in the crop. 
However, he does so at the risk that he may 
not be able to enforce the contract for the | 
year 1935 against producers refusing to abide 
by the contract so interpreted or amended. 
The Secretary may protect himself against 
this refusal to be bound by requiring that 
notice of such refusal must be given by a 
certain date. 


Opinion Section Memorandum No. 166 
Dated August 10, 1934. 


Pain 
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“quaanion SION © 


Can re Secretary of Agriculture vary the 
-amount of rental, parity, or other payments, 
made under a 1934 Cotton Contract: and can he 
also change the ratio of distribubion! of such | 
payments as between producers, share tenants, . 
and share croppers? 


OPINION 


The Secretary of Agriculture may vary ‘the 
amount to be paid and the ratio of distribu- 
tion among the various persons holding interest 
in the crop in such manner as he may choose. 
However, he does so at the risk that some pro-_ 
ducers may refuse to abide by the 1934-35 
contract for the year 1955 and that he may have 
no right of action against them. ' The Secretary 
may protect himself against this refusal to be 

bound by the contract by requiring that notice 
of such refusal must be given by a certain date. 


DISCUSSION 


The paragraphs of the 1934-35 contract which bear upon this 
opinion are paragraphs 1, 9, and 10 (b). The duties of the Secretary 
in reference to acreage reduction in 1935 are, according to the terms. 
of the contract, that he shall make payments similar to those for - 
1934, if and when he calls for an acreage reduction for 1935, which 
Can be no more than 25%. In other words, the Secretary need not make 
any payments in 1935, because he is under no duty to call for an 
acreage reduction. Therefore, if he ‘chooses to eriter into new con— 
tracts for the reduction of cotton acreage in 1955, there is no 
obligation in the present contract to Suh dedicat” him. 


The only difficulties with entering into a new contract are the 
administrative ones of having a new sign-up campaign. Therefore, it-is 
desirable that the 1934 and 1935 cotton acreage reduction contracts be 
employed to avoid such a campaign, if modification: of their terms to con- 
form to the new plan is legally possible. : 


Using paragraphs 1, 9,:and ‘10° (b), it is believed that such a re-.. 
sult as would avoid.administrative difficulties may ‘be achieved. Bio! gi ie 
gin with, paraereph | 10 (b) providing for payments similar to those made 


“920. 


in 1934 is so ambiguous as to require an administrative interpretation 

and a new definition of the understanding between the parties. Therefore, 
the Secretary might present his interpretation of the type of payment 
which he is required to make and hope to bind the producer thereby. 
However, the producer should havé notice of the interpretation which it 

is proposed to employ and such notice as would give him sufficient time 

to dispute the interpretation. Therefore, it should be presented before 
the producer has performed his reduction in 1935. The difficulties of 
giving personal notice to each producer are avoided by the use of the 
provisions appearing at the end of paragraph 1, namely, "This contract 
shall apply only for 1934 unless the Secretary shall, not later than 
December 1, 1934, proclrim his purpose of. continuing the Cotton Acreage 
Reduction Plan for 1935. This proclamation shall state the percentage 

of reduction which will be required hereunder for 1935. The Secretary 
shall not.’be required to give any notice to the producer other. than public ’ 
proclamation, which proclamation shall be given to the general press, and © 
copies mailed to each county committee.".-This provision puts the producer 
under a duty to take notice of the terms of the proclamation described 
herein. This proclamation need not confine itself to merely stating the 
percentage of reduction which.will be required,. but should, .in. the course 
of events, describe the type of payments to be made, since at present 
their nature is ambiguous. Therefore, by employing the provisions of 
paragraph 1, the Secretary may put the producer on notice as to the 

change in terms of the contract. : | . 


ge a ee 


If these new terms be within the present contract after judicial 
interpretation, then there is.no difficulty in requiring such producers 
as refuse to perform to give notice thereof within a period of time, 
because the privilege of freeing themselves from the operation of the 
Contract is granted them by the Secretary on condition that they give 
notice thereof. Otherwise, since the terms are within those provided 
for in the present contract, the producer-is-under his present duty to 
comply with them. " 


However, should the new terms offered by the Secretary be .con- dee. 
sidered as.calling for a new contract, and not provided. for by the present, 
contract, it is believed that the producer still would be under a duty,. 
after notice given by the proclamation, to notify. the Secretary if hea 
does not wish to be bound by them. E } 

Though there is no judicial decision: which might be cited as 
straightforward support for the proposition that where there hag been 
a course of dealing between parties, an.offer by. one party to the 
other in reference to the subject matter of their dealings puts the 
recipient of such offer wnder a-duty to speak or run the risk of 
being bound by the terms of the offer, there is judicial decision ee 
sufficiently proximate to this proposition to lead one reasonably toeNeae 
believe that in litigation the, Secretary might succeed in sustaining. . 
this proposition. Radcces . 


The case offering. strongest su i iti i 
of fe . ngest support for this proposition is 
found in Laredo National Bank v. Gordon, 61 Fed (2a) 906 (G.G.A. 
ais 1932). The facts of that case were the plaintiff, an attorney, °.: 
undertaken to prosecute a suit on behalf of the defendant in re-_ 


uP). 


turn for which he was to receive a contingent fee of 25 percent of 

the amount recovered. While suit was pending, the defendant was about 
to reach a Compromise. With the opposing party in that suit. Apparently, 
there -had been no agreement as to the fee to be paid in the event of a 
compromise. The defendant wrote the plaintiff asking him to state his 
minimum fee in case a compromise was reached. Plaintiff replied that 
the fee’ would be $12, 500.00. After the settlement by compromise, the 
defendant informed the plaintiff that the amount asked was. excessive. 
A verdict was directed to the plaintiff in the sum he asked, and on 
appeal judgment was affirmed. 


The defendant argued that their failure to reply to the offer 
of the plaintiff created no So eae to make any payment. The court 
said: 


"It is true that, generally speaking, an offeree 
has a right to make no reply to offers, and hence 
that his silence is not to be construed as an 
acceptance. But, where the relation between the 
parties is such that the offerer is justified in 
expecting a reply or the offeree is under a duty 
to reply, the latter's silence will be regarded 
as an acceptance." | 


Further:on the court continued: 


"Its (the defendant's) silence amounted to con- 
duct whic. misled its attorney to his detriment, 
forthe bank (the defendant) could not have 

‘ failed to know that Gordon was acting in the 
belief that the fee which he had agreed to accept: 
would be paid without ues tic 


. This decision, though it may go further than others, is not-an 
isolated one and has its source in the famous decision by Mr. Justice 
Holmes in Hobbs v. Massassoit Whip Coe, 33 N. EB. 495 (Mawes, 1393). 
There have bem cases going beyond the Hobbs case in which when no 
offer was made on the part of the defendant it was held. that where 
someone already dealing with him ships goods, the defendant ig under > 
a duty to notify the shipper of his refusal to accept. Thus, in 
Royal Card and Paper Co. v. Dresdner Bank, 27 Fed. (2d) 791-(C.C.A. 
end 1928), the court held as follows: . ee 


"It is assumed that the suits and furs were sent 
without any orders therefor having been placed 
by Baron. Plaintiff, (the setup in this case 
made the person, normally a defendant, a plain- 
tiff) could accept or refuse to accept. Until 
accepted they remained the property of the 
seller, but in view of the course of dealing 
between the parties plaintiff was bound to in- 
dicate to the seller, * * * his intention to 
refuse them in order to effectuate his intention." 


Be eee 


A similar decision has been artived at in , Wheeler ve Ve Klaholt, 9 | Ne Be 
756 ‘(Masse Poy, by Mr. Justice: ‘Holes. ‘ 43 


From this: is nonowinea that a court may be convinced that. theres 
Secretary couldimpose a duty on producers to speak. Especially Lies 
the Secretary makes clear in the proclamation of which the producers - ae 
will have actual or constructive notice that the success of the 
geovernment's program depends upon the producers notifying the . “an 
Secretary of their refusals to abide by the terms proposed. Thus a 
detriment to the Secretary may be made out, a detriment of which thet 


producers had notice. 


The duty upon the producer can be reinforced by a regulation : .- 
requiring the producer to give notice to tne Secretary if he refuses . 
to be bound, and the producer has by the terms of paragraph 9 of this 
contract undertaken to:abide by the prescribed regulations made in 
reference to it. Of:course, a court may so construe this undertaking 
to be bound as to require that the regulations which would have this 
binding effect must be such as to come clearly within the terms of ‘ 
the present contract. And, therefore, if the new terms offered really, 
according to the court, constitute a new contract, then. the producer | 
is not bound by such regulations unless he be bound because they have : 
the force and effect of law. i 


However, this is certain. Part of the benefit payments are 
sent to producers early in the summer and late in the Spring. It is 
Clear law that if the producer should accept such payment he would be 
bound by the contract and by all its terms. Therefore, the Secretary 
can be sure by the beginning of July that he. knows those; who have 
agreed to the new terms proclaimed by. him. To make certain of the 
binding effect of this first part payment, it is advisable that the check 
used in payment contain a statement, at the point where endorsements are 
to be made, giving notice to the payee that the payments. are being made 
in accordance.with the contract and terms proclaimed. by the Sect oran 
during the Paes winter. -: 


The face that at the time cotton sifeaniae has. begun the piaiteaan 
will be receiving their checks from the Secretary, the cas hing ‘of which: 
will bind them to the 1935 contract, should offer sufficient practical. 
assurance of. a successful execution of the reduction .program. under “pp 
these new contracts. Thus, though it be be lieved that. as early, as “the. 
beginning of 1935 all producers may be bound under one interpretation 
of the present contract and also under the rules and regulations there- 
of supported by case decisions on the necessity for. a notice of refusal, 


one can be absolutely certain of a PE STANT ae program by the time the 
Checks are cashed. 


| Telfond Taylor, ; 
Acting Chis of, Brief and Opinion Section, © 
Office of the General. Counsel. 
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No. 113 


DELEGATION OF AUTHORITY TO TERMINATE 


CONTRACTS 


The Secretary may, by regulation, delegate mthority 
to terminate 1934 and 19% Cotton Acreage 
Reduction Contracts in cases of non-performance. 


Such delegation of authority should be made to officers 
of the. Agricultural Adjustment Administration 
(or to their respective representatives to 
whom they are authorized to re-delegate autho- 
rity), to be exercised by them jointly or 
severally, and not to a committee as such. 


Opinion Section Memorandum No. 162 
Dated August 13, 1934. 
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Sets August 13, 1934. 
MEMORANDUM TO.MR. McCONNAUGHEY ~ 
Acting Chief, Benefit Contract Section 


In reply to your memorandum of July 30, 1934, I render my opinion 
upon the following: 


QUESTION 


May the Secretary of Agriculture delegate 
to a committee authority to terminate 1934 and 
1935 cotton acreage reduction contracts in” 

- cases of non-performance? May the Secretary 
dclegate to the chiefs of the respective com- 
modity sections authority to cancel contracts, 
when such cancellation is requested in order 
to effect the execution of a new contract sub- 
stituting new parties, no payments having been 
made under the contract, to reject offers prior 
to acceptance, and to pass upon requests by 
producers to withdraw offers prior to acdeptance? 


OPINION 


The delegation of authority to terminate 
-such contracts, when made by regulations issued 
by the Secretary, is permissible under the terms 
of the contract and under the terms of the Act. 
Such delegation of authority, however, should be 
made to officers of the Agricultural Adjustment 
Administration (or to their respective represen~ 
tatives to whom they are authorized to redelegate 
authority) to be exercised by them jointly or » 
severally, and not to a committee as such. The. 
other delegations proposed, if made in ‘the same 
manner, are not fearon 7, 


(1) 


ainini strative Treen s permissible under the - 


a dae 


The ae eet makes no ance atc provision Pcih tat eo termination 
‘except in ete 9-which provides that 


Kearny: violation of said torms, regulations, rulings, 
or any material misstatement herein or in any infor~ 
mation furnished by the producer shall be grounds 


~936." 


for the cancelation of. this’contract by the Secretary 
* * *) The determination of the Secretary. that any 
sucli MR nOn On misstatement has occurred shall be 
ee and conclusive.! 


It may be Pea adeR st under iene terms standing alge the canceiiee 

tion of the contract for any of the reasons stated would require the per 
sonal action of the Secretary to at least the extent of giving the final 

approvale However, the first paragraph of the POH MDAC ve provides that the 
contract itself shall be 


KGubjiactict such regulations or administrative rulings 
(which shall be a part of the terms:.and conditions of 
this contract) as have been heretofore or. may hereafter 
be prescribed by the Secretary relating. to posi 
Cotton Acreage Reduction Contracts." : 


Undoubesdl a there may be limitations upon the proper scope of 
regulations even when provided for in such sweeping ‘terms; it.is not to 
be assumed, for example, that. the partiesto the contract. intended by 
such provision that the Secretary should be privileged: by regulation to 
change the consideration, or any similarly essential element of the 
bargain between theme But whatever the limitations which may exist, 
they can hardly be deemed to exclude’ the delegation of authority to 
determine when a violation o* misstatement has occurred and to declare 
the contract terminated accordingly. Such delegation does not alter 
the bargain between the parties in any substantial sense; the standard 
for cancellation remains the same, and what’ is delegated is only 
authority to pass upon the existence or SlaEannis AY 5 sap con- 
stituting a violation of the ue 


Moreover,. itis Ploaratnaene large number’ of contracts entered 
into would, in-practice, preclude personal consideration by the Secretary 
in the individual: casc. Insofar as the execution. of the contract is con- 
cerned, this fact-is,recognized in the provision made for’signature. The 
printed signature of the Secretary is shown, as:signirig "for°and on be- © 
half of the United States", and a. blank is left for the.signature of the 
agent "by" whom he acts. In the "Instructions" issued in December 1933 
(Form No. Cotton 5) it is stated that "acceptance by the Secretary will 
be made from Washington, D. C. on &:special form for that purpose". This © 
form bears 2 printed facsimile of the signature of the Secretary and 
leaves a space for the signature of the agent acting in his behalf. 


It is. my opinion, therefore, that the terms of:the contract are 
consistent with a delegation of authority to cancel the. cortract for cause; 
and the course of dealing hetween the parties. indicates” that it was with- 
in their expectation that the Secretary in such matters should act 
through agents. .As the contract by its: terms, however; now calls for 
cancellation and determination "by the Secretary", and such action in- 
volves the exercise of discretion and is not wholly ministerial, the 
delegation of authority should be embodied in a regulation or adminis 
trative . ruling to bring it clearly within -the ‘terms of the contract. 


492% 


(2) 


Such delegstion, if made by regulation, is 
permissible under the Act. 


__ dn considering the validisy of such delegation, we are not aided 
by any specific provisions in the Act relating to the mode of entering 
into or terminating such agreements. However, the problem of the Secre- 
tary's authority to delegate power to terminate such contracts is clearly 
nkin’ to his authority to delegate his power to accept the same. In 
exmmining the phraseology of the Act it is to be noted that section 8 
(2), “hich provides for marketing agreements, authorizes the Secretary 


"to enter into marketing agreements" 


whereas section 8 (1), which provides for benefit contracts, authorizes 
him 


"to provide for reduction in acreage or reduction 
in production for market * * * through agreements 
with producers or by other voluntary methods * * vob 


This difference in language suggests that it was contemplated by Congress 
that the participation required of the Secretary in the execution of 
reduction contracts need not be as direct and personal as that required 
in the case of marketing agreements. .In the case of the latter he is 
authorized "to enter", in the other "to provide * * * through" agreements. 
Thile the power "to provide" for reduction through agreements is | 
specifically vested in the Secretary, the power to execute and terminate 
such agreements is not. 


“ 


Of the general authority of a public officer to delegate power, it 
has been said: (35 Op. Atty. Gen. 15, 19 (1925)) 


"Tere is, however, a distinction between powers con- 
ferred upon a public officer, which he may delegate 
to his subordinates, and powers which must be exer- 
cised by him personally. It has been said that the 
performance of a power requiring the exercise of 
judgment or discretion may not be delegated to 
another, unless the legislative authority confer- 
‘ring power has authorized the delegation! In re- 
Murnane, 39 Fed. 993 Throop on Public Officers, 
section 570, et sede 


"Powers which may be delegated are often called 
tministerial,' and it has generally been held that 
the power is ministerial in character when its per- 
formance does not require the exercise of judgment 
or discretion. 29 Cyc. 1443; Mississippi Ve §: . 
Johnson, 4 Yall. 475; 598; Marbury v- Madison, 1 
Cranch 137." 


says 


In the present situation, several factors operate to take the 
power to terminate contra&tis out of the class of non-delegable authority. 


These wilt be separately considered. 


(A) Authority to terminate “reduction contracts, not bine specifically 

“he in, ethesSecrs etary by the Act, may be a delegated. aes 
ietoke 

- iy Rieti nation: 4s made between the attascuoe which. extatel whon 

| cortain pover involving discretion has been specifically vested in: an: 
officer, and .when it is merely implied from other powers. .In the first 

situation a power to delegdte is thought to be negatived by the indica- 

tion of en intent to require the exercise of the officer's personal 


judgment or discretion. 


Thus, wher-a.statute provides for the pa eee of Pe i), jong to 
tho pronerty of officers when making a change of station, and authorizes 
aad directs the Secretary of Tar "to examine, ascertain and determine! 
the value of the property’ damages, etc., and provides that his dotermi- 
nation shall be final, the authority reposed in the Secretary is not 
delegable. 7% Comp. Gon. 51€ (1928). Similerly a statute which provides 
thet the travel expense incidentnl to a change in the station of an’ 
&mployec may be paid "when suthorized by the head of the department" - 
docs not permit the allovancé of a claim on the order of the Director « 
of the Burean: of. Investigation acting under authority attempted:.to be * 
delegated by the Attorney General. 7? Comp. Gen. 832 (1928). The ©~::- 
strictness: of this interpretation is the more evident in view of the:. 
provisions of Rev. Stat. section 360 providing that the Attorney: - 

General nay require "Any officer of: the Department of Justice to- 
perform any duty required of the dopartment, or any officer thereof". 

Of this, the ese mae said: (p. 833) “A 
een 360, Revised Statutes, quoted in your 
letter, has reference to the duties that may be. 
required of. different’ officers of the Depar tient, of 
Justice but - does not ‘authorize the Attorney General 
to confer.upon any subordinatc the right to exercise 
discretion specifically vésted in him by statute. 
While said section: eonfors authority. to, require one 
subordinate to perform the duties. ordinarily required 
of another it does not confer authori ty to designate 
generally: an officer or an employee of the department 
to act, instesad-of the Attorney General, as the head 
of the department." 


Then, -as in. the present case, the ‘delegated. power. is'not spnecifi- 
cally vested in the officer but is ote necessarily implied. as necessary 
in carrying, out: @ porrer ‘snedifically ve sted, more liberal. rules apnly. 
This is true even:when :tho power is discretionary in character. Thus 
wacn a statute provides! #n' ‘general terms that the. Director of the 
S0ological Survey: "shall. havo the direction of the Geological Survey", 
the Airoetor may authorize the chief of a field party to employ such 
assistants as may be necess sary in carrying out the work he is required 
to perform. 13 Comp. Dec. 807 (1907). The Comptrollor stated: (~.810) 
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"Tf all officers of the Government were required 
to perform in person every act requiring the exercise 
of discretion as to time, manner, or expediency of the 
particulser act, it would be impracticable to carry on 
tne vast business of the Government. There are many 
duties devolved tipon the President and the heads of 
Departments and Bureaus, which, by the multiplicity 
and importance of other duties with which they are 
charged, or of the magnitude of the work, or of the 
peculiar knowledge or skill required, can not be 
performed by them personally. In such case it has 
always been held that the President or the head of a 
Department has axthority to require such duties to be 
performed by subordinete officers, or in some cases 
wnere such duties require services not within the line 
of duty of eny inferior officer provided by law, to 
employ suitable agents to perform the required services, 
as an appropriate means of executing the duty devolved 
upon him. (United States v._Macdaniel, 7 Pet. 1; 
United States v. Riploy, id., 18; United States v. 
fililebrown, id. 26:Gratiot-v. United States, 15 id., 
336; Converse v. United States, 21 Hov., 463: United 
States v. Brindle, 110 U.S. 688.)" 


This discussion is to be compared with 4 Comp. Gen. 675 (1925) in which 
it was stated that, since the power to appoint employees in the executive 
departments is vested in the head of the department, in the absence of 
specific statutory authority it may not be delegated to a subordinate. 

t Was decided, however, that temporary employees engaged under the 
authority of the special statute in question, authorizing the President 
to aid in the suppression of the bubonic plague in case of epidemic were 
not officers or employees in the Public Health Service, and therefore 
could be appointed in any manner prescribed by the President. 


A vower not specifically vested in the head of a department may, 
however, be of such a nature that it will be dcomed to require personal 
exercise by hime This has been held in the case of bounty land certifi- 
cates to be issued "from the Department of the Interior". 7 Op. Atty. 
Gen. 594 (1855). It was stated that "such phrascology in the statutes 
usually implies attestation by the Head 6f the Department", although in 
this case a special statute authorized signature by the Commissioner 
also. t was pointed out in the opinion that the certificate was in the 
nature of an evidence of property “hich may pass by assignment and that 
therefore no procedure not assured of validity should be permitted. The 


Attorney General therefore advised that 


"If the time ocoxpied in signing the bounty land 

warronts by the Comnissioner has become a serious 
impediment to the prompt performance of his mere- 
ly intellectual duties, relief should be obtained 
from Congress." 
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Thore is nothing in the termination of - contract according to 
its terms wiich operates to bring it within the category of non-delegable 
povers recognized in the opinion of the Attorney General just cited. The 
great number of government contracts necessarily requires that authority 
to bind the government be in many cases delegated to subordinates by 
administrative officers acting in the discharge of statutory duties. Such 
delegation in the absence of any statutory provision to the contrary, is:a 
common practice and is recognized by the accounting officers of the govern 
ment as illustrated in 13 Comp. Dec. 807, suprae For these reasons alone 
and avart from other special provisions in the Act, it appears that a 
delegation of authority to terminate reduction contracts according to 
their terms is permissible under the Act. a 
(B) The pover to mxxe regulations includes the power to delegate nuthor- 

ity to exercise discretionary powers, even nithough such powers 

would otherwise require the personal action of the Secretar 


By section 10 (c) of the Agricultural Adjustment Act the Secretary 
is authorized | vas ; 


"with the approval of the President, to make such 
regulations with the force and effect of law as 
may be necessary to carry out ‘the powers vested 
in him byvthis« titers: sian 


The effect of such a provision upon authority .to delegate pover, 
even when the pover is one specificnlly vested in ‘a certain officer, .is 
vividly illustrated in 7 Comp. Gen. 656 (1928).. The doctrine of the 
decision is that the pover-to make regulations concerning official 
actions includes the power to delegate authority in respect to such 
nections. 


The statute in question (36 Stat. 1265) was one similar to that 
involved in 7 Comp. Gen. 832, supra, permitting the payment of an — 
employee's expenses in a transfer of station "when authorized by the 
head of the department". It was confined in its application, however, 
to the Department of Agriculture and permitted the allowance, “under 
such rules and regulations as may be prescribed by the Secretary of 
Agriculture", of expenses incurred in transfers of employees, "when 
authorized by the Secretary of Agriculture". The results under the 
two statutes are thus distinguished: 


"While it has been held that the act of December 22 
1927, is applicable only to transfers in which the 
authority therefore was signed in person by the head 
Or assistant head of the depertment or establishment 
and that the authority to so sign could not be dele- 
gated, such ruling is not applicable to transfers in 
the Department of Agriculture authorized under the 
act of March 4, 1911, supra, as the dclegation of 
muthority under that act is considered included in 
the statutory authority to provide for such transfers 
by regulation." (at p. 658 


ivi 


t- 


If the Boer ate authority to issue regulations extends to such 
matters as the acceptiance and terminntion of contracts, the delégation of 
authority to subordinates to act in respect thercto must, upon prrity of 
reasoning, be valid. No limitation is placed by the Act upon the scope 
of his authority to issue regulations, and, as the termination of contracts 
is mere ly one.of.. the manifold aduinistrative operations necessary in 
carrying out the functions vested in him by the Act: no ground exists 7 
upon which to rest an implied exception. 


(3) 


individual iy, as be ear ace Vesa clue or Sree eR ete 
ly, and not to a committee as such. 


Some ayestion may be raised as to the authority of the Sccroetary 
to delegate authority to terminate contracts to @ committee. The memo- 
randum of May 16, 1934, setting forth the authority and procedure of the 
Committee on Termination states that 


"It is understood that the Committee will continue 
to comprise the Comptroller, the Goneral Counsel, and 
the chief of each of the Commodity Sections having a 
benefit contract as an clement of its existing program, 
and it is proposed that these individuals acting under 
the authority delegated to them by the Secretary will 
personally exercise thet authority in ultimate decisions 
of the Committee. It is understood, however, that each 
of these individuals has written authority to redelegate 
his authority, which redelegation will be limited, as a 
matter of practice to the delegation of authority to 
carry out edministrative details under their general 
supervision and prepare cancellation cases for the 
ultimate action of those primarily delegated by the 
Secretary to effectuate termination.! 


It further appears that the committce will meet regularly, and at 
special meetings to be called by the chairman, to act upon recommendations 


for cancellation. Contrects which are cancelled will be stamped "can- 
celled! and sicned by the representative of the committee of the commodity 


section concerned with the contract in question. 


In this procedure the actual detormination to cancel, based on the 
recommendations and facts submitted, is an act of a discretionary character, 
and one tverefore appropriately ex exercised only by officers of the Sovern- 
ment. I¢ is evident that the committee, as such, has no recognized status 
under the Act, and, it would appear therefore that the validity of its 
actions must depend upon the authority a and statuss of the individuals who 
compose it. The plan, as understood, is open to the objection thet it 
does not delegate authority to individuels authorized to act jointly or 
severally, put to committee ection, pre sumably subject to majority rule. 
It is my opinion that while it may be desirable to have such matters 
made the sudject of committee consideration, the actual authority to 


pe S25 6 * eae. 
P {he 
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determine should be vested, hot ina committee as such, but in parti- 
cular officers, to be exercised jointly or severally, or subject to the 
provision that the action of any one, in conjunction with that of any 
others who may be specified, shall sufficee . we Ne 
The delegation of authority to the chiefs of the commodity » 
sections to act directly in the other situations mentioned presents no 
new problems and is therefore permissible. It is understood that the 
pover conferred upon them to redelegate extends only to matters of 
administrative detail and not to ultimate action upon offers or con- 


tractse 


Telford Taylor, 
Actinz Chief, Brief and Opinion Section, 
Office of the General Counsel. 


= . 
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USE OF JONES-CONNALLY (CATTLE) ACT 
FUNDS FOR PROCESSING FOR RELIEF 


PURPOSES 


Funds appropriated under Sections 2 and 6 of the 
Jones-Connally (Cattle) Act and advanced 
to the Federal Surplus Relief Corporation 
by the Secretary of Agriculture for the 
purchase of dairy products may be legally 
expended by the Corporation for such process— 
ing as is necessarily entailed in preparing 
such products for relief distribution. 


Opinion Section Memorandum No. 164 
Dated August 13, 1934. 
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August 13, 1934 


MEMORANDUM TO MR. PHILIP G. MURPHY 
Chief, Commodities Purchase Section 


Dye ths iota neh aete PGi Ja dich and itera bred Sheth s lac AL ed alah ct 


In response to your inquiry of July 28, 1934, addressed to 
Mr. John P. Wenchel, Acting General Counsel, I submit my opinion upon 
the following: 


QUESTION 


May the funds appropriated under either 
-! section 2 of section 6 of the Jones—Connally 
Cattle Act (Pub. No. 142 - 73d Congress) be 
legally expended by the Federal Surplus Relief 
Corporation for the processing of dairy prod- 
ucts purchased by it in bulk from the producer? 


OPINION 


Funds appropriated under sections e and 6 
of the Jones—Connally Cattle Act (Pub. No. 142 - 
73a Congress) and advanced to the Federal Surplus 
Relief Corporation by the Secretary of Agricul- 
ture for the purchase of dairy products may be 
legally expended by the corporation for such 
processing as is necessarily entailed in prepar-— 
ing such products for relief distribution. 


DISCUSSION 


The specific inquiry ig concerned with the legality of expenditure 
of money from either of these funds for payment of charges for processing 
and packaging butter or cheese originally purchased in bulk form and 
intended for relief distribution. Your inquiry states that the Federal 
Surplus Relief Corporation at the present time feels itself unable to 
expend ordinary funds for processinge It is assumed in this opinion 
that proper distribution of butter and cheese for relief requires that 
these products be in suitable small packages or containers. 


Section 2, Public No. tue — 73d Congress, reads as follows: 


Nowe, 2. Subsection (a) of section 12 of the 
Agricultural Adjustment Act, as amended, is amended 
by adding at the end thereof a new paragraph as 
follows: 


!'tto enable the Secretary of Agriculture to 
under such terms and conditions as he may | 


ee TR ee eae ee ae aca a a i A i 
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prescribe, surplus reductions and production ad- 
justments with respect to the dairy- and beef- 
cattle industries, and to carry out any of the 
purposes described in subsections (a) and (bd) of 
this section (12) and to support and balance the 
markets for the dairy and beef cattle industries, 
there is authorized to be appropriated, out of any 
money in the Treasury not otherwise avpropriated, 
the sum of $200,000,000: Provided, That not more 
than 60 per:centum of such amount shall be used ~ 
for either of such industries.'" “a ties PRS 


Section 6, Public No. l¥e - 73d Congress, reads as follows: 


tonc, 6. There ig authorized to be appropriated 

the sum of $50,000,000 to enable the Secretary of 
Agriculture to make advances to the. Federal Surplus 
Relief Corporation for the purchase of dairy and 
beef products for distribution for relief purposes, 
and to enable the Secretary of Agriculture, under 
rules and regulations to be promulgated by him and 
upon such terms as he may prescribe, to eliminate 
diseased dairy and beef cattle, including cattle 
suffering from tuberculosis or Bangs! disease, and 
to make payments to:owmers with respect thereto." 


Pursuant to the authority contained in the above amendments to 
the Agricultural Adjustment Act, Public Resolution No. 27 — 73d Congress 
(H.J. Rese 345), appropriated the sums provided. It reads: 


"To enable the Secretary of Agriculture to 
carry out the purposes of the Act entitled 'An 
Act to amend the Agricultural Adjustment Act so 
as to include cattle and other products as basic 
agricultural commodities, and for other purposes! 
(Public, Numbered 142, Seventy-third Congress), 
approved April 7, 1934, there are hereby appro- 
priated, out of any money in the Treasury not 
otherwise appropriated, pursuant to the authoriza- ° 
tions contained in sections 2 and 6 of said Act of 
April 7, 1934, $100,000,000 for the purposes of 
the Agricultural Adjustment Act, as amended, and 
$50,000,000 for the purposes specified in section 
6 of said Act of April 7, -1934, including the 
employment of persons and means in the District of 
Columbia and elsewhere and other necessary expenses; 
in all,$150,009,000, to remain available until 
December 31, 1935." 


_ Sections 2 and 6 of the Jones-Connally Cattle Act are distinguish 
able in purpose. Section ec is, by the express language of the appropria-— 
tion, confined to the purposes of the Agricultural Adjustment Act, and to 
the purposes indicated by the language of the séctione Section 6 stands 


ee, 


« : joa 


— 
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by itself as an outright appropriation for the purposes of relief and 
for the purposes of benefiting the dairy industry. se 


It is my opinion, however, that appropriations madé pursuant to 
e€ither of these sections may validly be used for ‘the purpose of process- 
ing commodities in order to facilitate their distribution for relief pur- 
poses. Funds are made available under section e for, among other vurposes, 
"surplus reductions". The purchase of butter or. cheese is therefore) 1... 
authorized where such purchase is made in order to reduce a surplus of 
these commodities. And authority to make ‘such purchases carries with it 


' as a necessary incident the power to make such disposition of the surplus 


Commodities purchased as will conduce to or, at least, be not inconsistent 
with, the purpose of the purchase. Distribution of the commodities for 
relief nurposes clearly fulfills these requirements, since there is very 
little chance, if the surplus commodities are distributed in small units 
adapted for individual consumption, that they will be marketed by the 
distributees and again help to create a surplus. If, as is assumed in 
this opinion, distribution for relief purposes cannot be made unless the 
butter or-cheese is properly packed in sinall containers, and if distribu- 
tion in larger units would increase the chance of a re-marketing of the 
butter or cheese and a consequent recurrence of surplus of such commodi- 
ties, the authority to use funds under section 2 of the Cattle Bill avail- 
able for "surplus reductions" for processing the purchased surplus commodi- 
ties in order to distribute them for relief purposes seems apparent. 


The availability of funds appropriated under section 6 of the Act 
is even clearere These funds are expressly made available 


"to enable the Secretary of Agriculture to make 
advances to the Federal Surplus Relief Corporation 
for the purchase of dairy and beef products for 
distribution for relief purposes * * *" 


Again, if it is assumed that processing butter or cheese into small units 
is essential or convenient to a relief distribution program, the funds must 
be available to pay the expense of such processing. 


There remains the question whether the Federal Surplus Relief Cor- 
poration is legally authorized to use money advanced by the Secretary of 
Agriculture under section 2 or section 6 of the Jones-Connally Cattle Act 
for processing dairy products purchased by. it from producers. The Federal 
Surplus Relief Corporation was incorporated in Delaware on October Us Lees 
as a non-profit, non-stock corporation. The nature of its business and 
objects or purposes to be transacted as indicated in article third (a) 
and (b) of its amended Certificate of Incorporation are as follows: 


"(a) To relieve the existing Wational Economic emergency 

‘by the expansion of markets for the removal of, and 
increasing and improving the distribution of agri- 

cultural and other commodities and products thereof; 


"(b) To purchase, store, handle and process surplus agri- 
cultural and other commodities and products thereof, 
and to dispose of thesame, so as to relieve tne 


hardship and ipeorite caused by mene ete 
to adjust the severe disparity between prices: of 
agricultural. commodities and products thereof. a 
(Italics supplied) pies He 

It is therefore aoa. that the power Poke the ‘péberare ‘saiplits 
Relief Corporation, referred to in section 6 of the Jonées-Conna 
includes specifically, the power. to process surplus. "agriculture 


other Sora Se ek Bro dnote Shereot ee eens 

7, Sara le eo that funds appropriated under sect 
and 6 of the Jones-Connally Act may be legally expended ‘in the p 
ing of: ue. rca Ae a ens ero for relief distributions ” 
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SETTING UP RESERVE FUND UNDER 


MILK LICENSE 


A proposed provision in a milk license for deduc- 
tions from payments to producers to be used 
as a reserve fund against failure or delay | 
of distributors to make payments, which 
provides for the distribution of the excess 
balance of such reserve fund among producers, 
is valid provided the Market Administrator 
is required to distribute the excess in a 
way approximately proportional to the deduc-— 
tions made on account of various producers. 


Opinion Section Memorandum No. 165 
Dated August 14, 1934. 


~O4i- 


August 14, 19344 


MEMORANDUM TO MR. PRESSMAN 


oa Replying to your question ‘of the legality of the following pro- 
Vision which it is proposed: to‘insert in the milk license; 


"8.. The Market Administrator may deduct 
from the total: amount .computed pursuant to .sub- 
division (a) of paragraph 4 an amount suitable 
for the maintenance of a: reserve fund against the 
failure or delay of distributors to make payments 
on adustment accoprits as provided in paragraph /. 

' Whenever the Market: Administrator has a balance on 
hand in. excess of such necessary reserve, he may 
add such amount or any part thereof to the total 
value of milk for any delivery period computed 
pursuant to subdivision (a) of paragraph 4. Any 
error in computation of payments or any discrep- 
ancies in reports of distributors or in the 

adjustment accounts shall be adjusted when settle-— 
ments are made with respect to the following 
delivery period. All such funds shall be kept 
separate by the Market Administrator and shall in 
no event be used by him to meet any costs or 
liabilities incurred by him under this License." 


OPINION 


The plan of setting up a reserve fund 
to take care of failure or delay in 
payment by distributors to the adjust- 
ment account is valid. However, it is 
suggested that the provision appearing 
in the second sentence not permit the 
Market Administrator to distribute the 
excess in the reserve fund in any other 
way than such as would be approximately 
proportional to the payments made into 
the fund from the accounts of various 
producers. 


DISCUSSTON 


The plan defined in the provision above is an insurance system 
by which it is proposed to prevent variability in the monthly payments 
out of the adjustment fund because of failure on the part of the dis- 
tributors to make their contribution. This system operates to the benefit 
of the very group of producers from whom payments are being withheld. How- 
ever, the amount taken off the account of one producer may not be equiva- 
lent to the amount which will be disbursed to him from this reserve fund. 


~9leu 


Yet, even if it were to be assumed that the producer has a property right 
inthe receipts of the adjustment fund which the license could not abolish; 
the et ds system proposed would not be an unconstitutional taking of 


the producer's property. 


- 


In Noble State id Bae ree "B19 U.S. rai (1911) it was held 
that there was no lack of due process when banks: were assessed for pay- a 
ments into an insurance fund from which depositors in ‘banks which had 
failed were reimbursed. The litigating bank claimed that the assessments 
constituted a taking of its property for private use and therefore was un- 
constitutional. The court, speaking through Mr. Justice Holmes, states 
that there was nothing invalid:about taking funds from one bank to ‘be 
used for the benefit of depositors of another because such a system 
benefited the banking system as a whole through the greater confidence 
in banks which resulted. Namely, it: was the position of the court that: 
it was proper to assess some members participating in the banking field: 
for payments to other participants, since: the banking » system itself would 
be bensfited. Therefore, . if. the license itself be valid, then the 
present provision is also valid and there is no peculiar, constitutional. 
defect in the reserve fund provision Leet a the changes in. the dis- 
tribution of adjustment funds. = ae as: / ot 


Furthermore, there seems to be no reason to believe that any prog 
ducer has a vested constitutional right to the ‘payments made out of the. 
adjustment fund raised by the assessments. These payments are made to 
the producer only because of the terms of the license and if the Secre- 
tary had promulgated a license which made assessments unon the distri- 
butors and did not provide for distribution of funds to the producers, 
it is difficult to see how the various producers could show that they 
had a right to the receipts from such assessments. Therefore any varia- 
tion of the scheme of payment, such as the present reserve fund proposal 
would be valid. atte 


he provision in the second sentence which would permit the Market 
Administrator, when he found that he had an excess of the reserve, to pay 
it out to producers not in proportion to the payment into the reserve 
fund but in a manner which is apparently arbitrary, would weaken the 
position of the supporters of the reserve fund provision. For if they Rage 
to rely upon the case of Noble State Bank v. Haskell, supra, the fact 
that payment can be made from the excess reserve fund in an arbitrary 
manner without reference to the general scheme of the adjustment fund 
would not permit one to say as was said in the Noble State Bank case 
that the whole scheme of the reserve fund was for the benefit of the 
adjustment plan. Therefore, it is suggested that the provision for pay- 
ments of excess be so drafted as to require something approximating a 


proportional repayment in terms of the original contributions obtatnes in- 
directly from distributors. 


‘Telford Taylor, é 
Acting Chief of Brief and Opinion sectinn 
Office of the General Counsel. 


PROCEEDINGS FOR REVOCATION OF LICENSE 
FOR VIOLATIONS PRIOR TO TRANSFER OF 


BUSINESS 


When a person against whom proceedings have been instituted 
for the revocation of a license transfers the assets 
of his business to a natural person and retains such 
interest and control that the transferee in continuing 
the business is in effect a mere agent, the transferor 
is still "engaged in the business" within the meaning 

' of Section 8(3), and his license may be revoked. 


When the transfer is made to a corporation, in such manner 
toat the corporation thereafter functions as a mere 
instrumentality or alter ego of the transferor, and 
wnen the purpose of such transfer is to circumvent 
the statute, tne result will be the same; but when the 
transfer is complete and is made in good faith, the 
corporation will be recognized as the licensee "engaged 
in the handling," and the former owner may continue to 
act as its agent under the protection of its liccnse. 


If the transferee (whether a natural person or a corporation) 
in continuing the business does so as a free agent, and 
is within the class of persons to whom a license is is- 
sued, he must be regarded as operating under a license 
personal to himself. Such license may not be revoked 
for violations, occurring prior to the transfer, of 
the license previously issued to the transferor. 


Transferees who may not be subject to revocation of license 
because not independently engaged in the business, may 
nevertheless, if acting as the agents of, or in collu- 
sion with the transferors, be subject to restraint or 
penalty through other forms of proceedings. 


Opinion Section Memorandum No. 167 
Dated August 14, 1934. 
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August 14, 1934 


ADMINISTRATIVE ENFORCEMENT SECTION 


‘si This is in reply to your memorandum of June 6, 1934, in 
which you set forth the enforcement problem which arises when a 
licensee, against whom proceedings have been instituted for revo- 
Cation of license or whose license has already been revoked, trans- 
fers all of the assets of his business to some other entity, In 
the following opinion, for the purpose of indicating probable legal 
results, I have treated proceedings against transferors and proceed- 
ings against transferees separately. It is of course not intended 
to suggest that, although there can be but one licensee for a busi- 
ness other than. a partnership,.it may not be advisable as a matter 
of procedure, in case of doubt as to the completeness -and good 
faith of a transfer, to combine proceedings against both the trans- 
feror and the transferee, naming both as licensees, and putting upon 
them the burden of establishing as a defense that the relation of 
6ither or both is that of a mere agent of the true principal. 


QUESTION 


When a person against whom proceedings 
have been instituted for the revocation 
or a license issued pursuant to Section 
8 (3) of the Agricultural Adjustment 
Act, transfers the assets of his busi- 
ness to another entity, under what cir- 
cumstances may revocation proceedings, 
based upon violations prior to the 
transfer, be had (1) against the trans- 
feror, and (2) the transferee? 


OPINION 
I. Who Are Licensees Under Section 8(3) 


Licensees, under, Section 8 (3), include 
only those engaged as principals or inde- 
pendent contractors, in the handling of 
agricultural commodities, etc., and do 
not include their subordinate agents and 
employees. 


(2) 
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II. Proceedings Against Transferors 
When the transfer is made to a natural 
person and the transferor retains such 
interest and control that the transferee 
in continuing the business is in effect 
the mere agent of the transferor, the 
transferor is still "engaged inthe 
handling" of the commodity within the 
meaning of Section 8 (3).. His license 
may therefore still be revoked. 


When the transfer is made to a corpora- 
tion, in such manner that the corpora- 
tion thereafter functions as a mere 
instrumentality or alter ego of the 
transferor, and whan the purpose of 
such transfer is to circumvent the 
statute, the result will be the same; 
but when the transfer is complete and 
is made in good faith, the corporation 
will be recognized as the, licensee 
"engaged in the handling," and the 
former owner may continue to act as 
its agent under the protection of its 
license. . 


III. Proceedings Against Transferees 


If the transferee (whether a natural 
person or a corporation) in continuing 
the business does so as a free agent, 
and is within the class of persons to 
whom a license is issued, he must be 
regarded as operating under a license 
personal to himself. Sucn license may 
not be revoked for violations, occur- 
ring prior to the transfer, of the li- 
cense previously issued to the trans- 
feror. 


Transferees who may not be subject to 
revocation of license because not inde- 
pendently engaged in the business, may 
nevertheless, if acting as the agents 


of, or in collusion with the transferors, 


be subject to restraint or penalty 
through other forms of proceedings. 


~ 947 4 
DISCUSSION 


. (As it is'clear that’ only persons to whom licenses have been 
issued are subject to a revocation of license, it is desirable to 
determine at the outset whether the class of persons eligible to 
licensing under Séction 8 (3) includes all those in any way occu- 
pied about the business or only the proprietors who engage in the 
business in the capacity of independent contractors. 


Cases arising under licensing statutes recognize a distinc- 
tion between the licensing of the pursuit of a particular occupa- 
thon and license requirements imposed upon the conduct of a busi- 
ness, and the phrase "engaged in the business" is understood to 
embrace the elenient of owership. 


Thus, in Derrick v. Commonwealth, 122 Va. 906, 95 S.E. 392 
(1918), it was held that under a statute imposing a license tax 
on any person or firm "who shall * * * engage in the business of 
Civil * * * engineering," civil engineers exclusively employed by 
a railroad company in the capacity of employees and not as inde- 
pendent contractors, were not engaged in the business of cngineer- 
ing so as to render them liable to the tax. Pointing to the fact 
that the statute also provided a tax on "every person, firm, * * * 
engaged in the business of a merchant," the court commented: 


"No one would contend that a salesman 
employed by a merchant, having no other 
interest or connection with the business, 
was engaged in the business of a merchant, 
within the meaning of the statute ."! 


After declaring that "it must be a person's own business in which 
he is engaged, in order to subject him to the tax," the court said: 
(p. 394) a : 

"Tt is true that the mere fact that one is 
employed by another does not furnish a 
valid test of whether the former is or is 
not engaged in his own business * * * , 

When one is employed by another, the true 
test of whether the former is engaged in 
his own business, or the business of the 
latter, is the character of the employment. . 
Is the former an independent contractar, 

and as such in the employment of another 
and doing work for such other; or is the | 

0 ee - former a mere servant or ordinary employee 

of enothent™ 


‘ 


In the same manner a statute providing for the licensing 
of "every person who engages in the business of buying or selling" 
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junk does not require that each employee in the dealer's shop or 
on his wagons who may make a purchase or sale-of junk shall take 
out a license before so doing. State v. Rosenbaum, 68 Atl. 250 
(1907). The statute in question provided for the keeping of a 
record of purchases or "book", and for displaying the name of the 
person conducting the business on all his wagons.. In construing 
the statute, the court said: fs . 


"A dealer is ‘one whose business it is to 
buy and sell as a merchant, Shopkeeper, 
or broker=~ a trader. Century Diction- 
ary. <A trader is one who makes it his 
business to buy merchandise, goods, or 
chattels to sell the same at. a profit. 
Bouvier, Law Dictionary. The statute 
in question contemplates that the li- 
censed. dealer will or may act tnrough 
agents in the conduct of his business, 
and it provides that ne shall. display 
upon. every wagon or other vehicle used | 
by him in such business the numbar of 
the license under which said business 
is. being conducted and the name of the 
town where such license was granted. 
It does not intend that each employee 
in his shop or upon his wagons along 
the highways who may make a purchase 
or sale of junk shall take out a li- 
cense before so doing, They are not 
dealers or traders within the intent 
of the law." (p. 251) 


Under an ordinance requiring every person "who shall deal 
in the selling" of various wares to take out a license as a mer- 
Chant, the local manager of the Standard Oil Co., making sales of 
gas from local storage tanks, is not liable either. as being him- 
Self an unlicensed merchant, or, as agent, for the failure of the 
corporation itself as a merchant to take out the required license. 
To come within the provision of the statute, the dealer must own 
the business, whether it be that of selling purchased wares for 
profit or consigned wares on commission. City of Troy.v. Harris, 
76 S.W. 662 (1903). a 


In Alabama some cases have apparently accepted the theory 
that to engage in, or carry on business! Signifies no more than 
wnat whicn engages the time, attention and labor of.men," and 
does not require any pecuniary interest in the business. Abel v. 
State, 90 Ala. 631, 8 So. 760 (1891); Dentler v. State, 112 Ala. 
70, 20 So. 592 (1896). In these cases, however, the proprietor 
of the business had failed to take out a.license, and the court 
Scems to have confused. the issue with that presented by aiding 
end abetting a principal in carrying on a business unlawful per 


en 
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se without a license. See segars Vv. State, 88 Ala. 144, 7 So. 46 


(1889); Bowen OF State, 131 Ala. 39, 31 Soy 79 


Hilal) qestion of seeing who is Ba 9 to. be licensed, 


under the terms of a statute or oz rdinance, is of course distinct 


from that of the ‘possible liability of an agent for activities 


while in tne employ of a principal subject to the requirement ae 


a licensé. The liability of an agent is thus discussed in Oity o 


. Carterville v. Gibson, 168 S.W. 673 (1914). 


iT inderatana the Law to be, in the ab- 
“sence of some specific law to the con- 
trary, that no agent of another, who 
is conducting a lawful business within 
itself, is personally responsible for 
the acts of the principal. If that 
was not trne, then every clerk in every 
mercantile establishment in the state, 
and those of all railroads, telegraph 
end telephone companies, would be per- 
Sonally liable for working for them, 
if perchance they had not taken out 
their occupation license, which, as a 
rule, is trivial in amount. But not 
so in a class of business which with- 
in itself is wlawful, such as gam- 
bling, the sale of intoxicating liquors, 
or any other public nuisance, There 
the license legalizes the business, 
and until the principal has been legal- 
ly authorized to sell intoxicating 
liquors, neither he nor his employers 
can lawfully so do, for the simple 
reason thet one person*cannot lawfully 
authorize another to do a thing which 
he himself cannot lawfully do. But 
that rule does not’ apply to any busi- 
ness which may be lawfully conducted 
where no law or ordinance pxonibits 
ite. In such cases, if a statute or 
ordinance imposes an occupation tax, 
then the principal must procure the 
license, and he alone is responsible 
for failure to so do, and not his clerks, 
or agents: The occupation tax does not 
make the’ business itself unlawful, but 
<requires the person conducting it to 
take out the license or to pay the tax, 
and if he fails so to do, he may be 
punished for failure to so do, but not 
because his.-business is unlawful, like’ 
the sale of liquor." (p. 674) 


me fa 2 fae 


It is my opinion that "engaged in the handling," in Section 
8 (3) of the Agricultural Adjustment Act, is uged in the same sense 
as the terms engaged in, or engaged in the carrying on, or conduct 
of, a business in numerous license statutes. and ordinances intended 
to apply only to the person (or-entity) responsible, as an independ- 
ent contractor, for the operation of the business. A contrary inter- 
pretation, applying the licensing provision to employees and agents, 
would lead to absurd results, By Section 8 (2) of the Act the Sec- 
retary is authorized to enter into marketing agreements with persons 


Nengaged in the handling" of agricultural commodities, and the parties 


to such agreements are made eligible for loans from the Reconstruc- 
tion Finance Corporation. | Clearly these terms, as thus employed, 
can include only persons able to control the operations of the busi- 
ness. By Section 8 (4) the Secretary is authorized to require any 
"licensee" to forward reports as to commodities bought and sold, and 
as to trade practices and charges, and to keep such systems of ac- 
counts as may be necessary. Again, the proprietor of the business 
must be meant, and not his bookkeepers and clerks. It is, moreover, 
apparent that the whole license scheme is one designed to regulate, 
not tne personal pursuit. of an occupation, but the conduct of a 
business by those ultimately responsible for. the same. 


Since, therefore, only the person engaged in the business as 
its proprietor and as an independent contractor can be a licensee, 
when there is a purported transfer of the business, either the trans- 
feror or the transferee must be the licensee. Both cannot be, unless 
the terms of the transfer are such as to constitute them partners 
in the business. If, notwithstanding the purported transfer, the 
original licensee continues. to be the actual principal, he is still 
subject to revocation of license for violations occurring before or 
after tne purported transfer, or, if his license has already been 
revoked, to the penalty provided for engaging in the handling with- 
out a license as required by the Secretary. It remains to determine 
under what circumstances he may be treated as a principal despite 
the transfer. 


II. Proceedings Against Transferors 
(1) 


When the transfer is made to a natural 
person and the transferor retains such 
interest and control that the transferee 
in continuing the business is in effect 
the mere agent of the transferor, the 
transferor is still "engaged in the - 
handling" within the meaning of Section 
- 8'(3). His license may therefore be. 
revoked. See Es 


m on a i a . i 2 
That a licensee may sell out his business. at any time, and 
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transfer its assets to another, is not disputed, Moredver, if he 
parts with his entire interest, it is difficult to see ‘how the 
transfer can be tainted with bad faith or an intent to evade the 
Statute, even though revocation proceedings may have been instituted 
against nim and may have: culminated in a revocation of license. 


The statute does not demand the termination or forfeiture of 
the business. It demands only that the licensee wno has violated 
the terms and conditions of his license shall forfeit.the privilege 
of engaging in the handling of. the commodity in question, and provides 
that if he continues so: to engage he may be fined for the offense. 
The sale of the business, therefore, is as likely to be a sign of 
Submission to, as of attempt to evade, the statute. When, however, 
after revocation proceedings and after a sale of the business, the 
original licensee continues as an actor in its operations, a just 
Suspicion may arise as to the nature of his relation to the business. 
The question whether the revocation proceedings should be continued 
against him, or, if they are already consummated, whether he is sub- 
ject to the penalty provided for engaging in handling without a license 
will then depend upon this relationship. If he is still the principal, 
it cannot matter what devicc is used to give the appearance that he 
1S an agent or cmployee only. j 


In Kimmins v. City of Montrose, (Cal.) 151 Pac, 434 (1915), ° 


in the prosecution of a professional auctioneer for conducting a 
Sale without a license, it was held that the defense that he was 
acting only as an agent, being in the nature of a plea of confession 
and avoidance, must be proved by the defendant by a preponderance ; 
of the evidence. The defendant in this case had advertised the Sale. 
in his own name, to be held at "the old stand," and had actually 
held the sale at his usual place of business, where he occupied the 
auction stand and cried the sales. The instructions given by the _ 
trial court are illuminating: (p. 435-6) . : 


"The court told the jury that the city was 
required to prove its case by a preponderance 
of the evidence; that defendant set up the 
defense: that he conducted the auction as the 
agent and under the immediate control and 
direction of ‘Rymal, wno had an auctioneer's 
license; that. a licensed auctioneer need not 
make all the sales in person, but may employ 
necessary clerks and servants, have them use 
the hammer, make the outcry, and make all 
necessary arrangements for the sale; that 
this must be’ done. under the licensed auction- 
~eer's immediate direction and supervision; 
that. the: licensed auctioneer: having the sale 
need not be actually present. during the whole 
time of the sale, and that an occasional ab- 
sence would not of itself subject the servant, 
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employee, or assistant to the penalties of the 
ordinance; that if the jury found from the evi- 
dence that Rymal was a licensed auctioneer, and 
defendant was acting as his servant or assistant 
in making the sale and.arranging therefor, and 
acted under the supervision,of Rymal, they should 
find him not guilty; that the burden of proof was 
upon defendant to establish such defense by a pre-—- 
ponderance of the evidence; that, before such a 
defense could be availing to the defendant, the 
jury must find by a preponderance of the evidence . 
on the trial that defendant acted as the agent of | 
Rymal under the latter's direction and control; _ 
that such defense must. be/in good faith, and not 
for the purpose of evading the law; that if the 
jury found from the evidence -on the trial that 

the defendant. procured Rymal to act as the chief 
auctioneer at the sale for a part of the time, 

for the purpose of evading the payment of a li- 
cense fee, it should disregard such defense; 

that the penalty for violating the ordinance 

is a fine of from 1 cent to $50." 7 


The liquor license cases, although involving as a rule, 
factors not present in the licensing of businesses not equally . 
subject to the police power, furnish helpful precedents on prob- 
lem of determining relationship to the business. When a license - 
is required for ‘engaging in the business of. selling liquor, the ; 
license must issue, if at all, to the "real party in interest." — 

In re Shue, (Nebr.) 133 N.W. 405 (1911); In re McDonald, (Nebr.) 

127 N.W. 888 (1910). Thus, when a former saloonkeeper unable to. 
obtain a licensé because of prior violations of the law, owns the. 
business and fixtures in the place where the business is to be car- 
ried on, and an application for. a license is made by his brother,, 

en inexperienced boy without means of his ow to pay for a license, 
a licensing board is without authority to grant the license, since 
it appears that the applicant. is a mere dummy and not the real party 
in interest. In re McDonald, supra. .In Barnard v. State, (Ala.) 

48 So. 483 (1909) a retailer licensed to sell liquor, having been 
adjudged a bankrupt, purchased new stock and gave the seller a mort- 
gage. By the agreement the mortgagee. was to be the manager of the 
business, receive a Salary, and "conduct the same for his own securi- 
ty" until the purchase price was paid. The consideration for the. 
sale of the stock was adequate, and. nothing in the record indicated 
that the arrangement was a mere device to avoid the necessity of 
taking out a license. It was held that. the mortgagee, being an 
employee of the business, was within the protection of the mort- 
gagor's license. On the other hand when the principal and owner 

of the business has no license, it is no defense that the employee 
may have a license which would permit. him. to ‘conduct a business of 
his own. Commonwealth vy. Zelt, 138 Pa. St«:615, 21 Atl. 7 (1891). 
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When there is a purported transfer of the business, the 
circumstances of the eae ‘and the sufficiency of the consideration, 
are proper considerations in determining who. is the principal in 
its future conduct. So; when the seller has no further interest 
in the business but executes a power of attorney appointing the 
buyer to act as his agent in conducting ‘the businéss; the license 
issued to the seller will afford no protection to the buyer since 
the buyer is the actual principal; notwithstanding the power of 
attorney." Young v. Stephenson, (Ark, )' 86° S.W. 1000 (1905). If 
there has been a bona fide sale’ 6f a business, and. the seller has 
no further connection with Lt; he | is not liable for what may trans-. 
pire thereafter on the premises. Lawler v. State, (Ind,) 99 N.E. 
487 (1912). In-this case it was held ‘that when a license has ‘been 
granted, proof of a sate of liquor made at the establishment by the 
person in charge is sufficient to make out a prima facie case of 
agency, but if a previous sale of the business is claimed, the prima 
facie case may be rebutted by evidence showing that the sale was 
supported by adequate ‘consideration and that the transferee took 
over the business and conducted it as the sole proprietor. 


In dealing with license statutes which require the licensing .- 
of the principal, or the "real party in interest" ultimately re- 
sponsible for the conduct of the business, the problem is merely 
that of identifying the principal. The motives which led to his 
taking over the business, or the motives of the former owner in 
making the transfer, are immaterial, so long as the transferee is 
in fact the principal. When, however, the relation of an actor in 
the business to the business is in doubt, the intent with which 
certain acts are done may aid in determining’ whether the relation- 
Ship is one of principal or agent. This was true in the Kimmins 
case, where no transfer of the business was involved, and is likely 
to be especially important in cases where there is, in the nominal 
sense, a complete transfer of the business, ‘but circumstances indi- 
cate that the former owner has not completely parted with control 
and is something more than an agent of the buyer in the continued 
operation of the business.* 


(2) 


If the business is transferred to a cor- ° 
poration’ in such manner that the licensee 
is enabled to continue his interest dy 
and: control» Of, ‘the business, and if such 
transfer is made for the purpose of evad- 
ing the Act, He’is still "engaged in the 
Pe rea within phe meaning of the ‘Act, ; 


When the atine ge is’ ‘transferred to a corporation, the ques—.. 
tion arises whether tne corporation will be recognized as the prin- 
cipal in the continued ‘operation ‘of the business, even under circum- 
stances where the former owner retains such interest and control 
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that, if the transfer had been made to a’natural person, the origi- 
nal licxiscs would still be recognized as the principal. The prob- 
lem here is whether the-corporate’ entity will be penetrated So as 
to hold the individual, dominating its affairs responsible for busi- 
ness conducted in the name of the corporation. 


It ‘is, of: course, established that individuals cannot shield 
themselves from penal liability: for their illegal acts merely by 
clothing such acts with corporate form.. Redmond v» U. S., 8 F. (2d) 
24 (C.C.A. lst, 1925). This principle has been applied in the case 
of a statute making it an offense, to engage in the business of deal- 


ing in deciduous fruits without a license. People v. Jarvis, (Cal.) 


27 Pac. (2d) 77 (1933). .In this case no license had been obtained 

and the conviction of the president and general manager, incorpora- | 
tors and principal stockholders, was upheld notwithstanding the fact 
that the contracts upon which the charge was based were entered: into 
between the customers and the corporation. The court stated: (p. 82) 


"Assuming that the contracts which were shown 
to have been made for the corporation by the 
fruit buyers were sufficient to show that 
the corporation acted as a dealer. in dedcidu- 
ous fruits under the language of the Decidu- 
ous Fruit Dealers Act, we think that it is . 
preposterous to urge that appellants may . 

. successfully interpose the corporate fiction 
as a Shield to protect ‘them from the conse- 
quences of. their own acts. .It is too clear 
from. the evidence that the corporation was 

entirely guided and managed and controlled 
by appellants. to permit so thin a defense. 


People -v. Epstein, 118 Cal. App. 7, 4 P. 
(2a) 555." 


The case of course does not stand for the proposition that, 
where one or two persons ow all the stock and control the operations 
of a corporation, the corporation is not itself engaged in business. 
On tne contrary the court assumes that the corporation acted as a 
dealer but refuses to permit the defendants to shield themselves be- 
hind the corporation to escape the penalty for their failure to obtain 
a license. Had the license been secured, it would no doubt have been 
in the name of the corporation. The Jarvis case in no way negatives 
the presumption that when a blanket license is issued to "those en- 
gaged" in a business, it extends to a corporation in whose name the 
business is conducted, irrespective of the number of. stockholders 
or the character of its management, The presumption must be the 
Same in respect to any new corporation, formed after the issuance 
of the license but falling within its terms, in the absence of cir-— 
cumstances indicating that the actual purpose or effect.of the cor- 
poration is to permit an ineligible person to. continue in business 
under the corporate name. 


If the very purpose of creating the corporation is to cir- 
cumvent the statute, in order to permit the owner to continue hig 
interest in, and control of, the business, notwithstanding his for~ 
mer violations, there is no doubt, in my opinion that he may still 
be regarded as "engaged in" the business, That the corporate device 
may not be availed of to evade a statute has been affirmed with many 
varying applications. pT es ay 


; Thus when a transfer of assets is made to a corporation created 
in another state for ‘the purpose of invoking federal jurisdiction, 

and the former owner retains the power by virtue of his stock owmer- 
ship to compel a re-conveyance, the federal courts will treat the 
device as a fraud upon the law and dismiss the case for lack of juris- 
diction. Lehigh Mining & Mfg. Co. v. Kelly, 160.U.S. 327 (1895); 
Miller & Lux, Inc. v. Bast Side Canal Co., 211 U.S. :293 (1908). Nor 
May resort be had to the creation of a corporation’ as a means of a- 
voiding the antitrust laws. Northern Securities Coen Ui. ates 


‘U.S. 197 (1904): Fora vy. Chicago Milk Association, 155 Ill. 166, 39 


N.E. 651 (1895), 


q 


ie in U.S. v. Del. Lackawanna & Western R.Ry, 238 U.S. 516 (1915) 
there was involved the commodity clause of the ‘Hepburn Act prohibit- 


of the railroad. The-court recognized that there may be diversity 
of ‘corporate interest, even where there is an identity of corpora- 

tion members, but found that the contract was opposed to the policy 
of the law, in that the railroad retained an interest in the coal 
end the new corporation was not free to act as an independent buyer. 
The railroad was accordingly enjoined from transporting coal sold 
under the contract. Thé fact that the railroad was under a statu- 
“tory disability as to hauling coal was an element considered in de~ 
termining the validity and good faith of the contract. 


In U.S.'v. Milwaukee Refrigerator Transit Co., 142 Fed. 247 


(1905) the court overruled demurrers in a suit to enjoin tertain 

~ payments whieh the Government contended were rebates prohibited by 

_ the Elkins Act. Thosé in-control: of the defendant brewing company 

-* had organized’ the Transit Company and had contracted’ to give it con- 
trol of:all-the brewing company's shipments, The Transit Company - 
Claimed that the payments it received from the carriers were’ for 
Services rendered the carriers in obtaining business. ' The ‘legality 
of the: payments depended upon: the intent with which they were made, 
and the court found the bill sufficient in offering +6. show that the 
transit company was a’meré dumny created with intent to’ evade. the: 
Law) without proving actual repayment to the: brewing company.: 
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The court madé’ this statement of the general rule: (pi .2aa8 


“WT any tee rule can be "Lerdd down, in 
the present state ‘Os authority, itis that 
a corporation Will be looked :-upon .as.. A 
legal entity as a general . rule, and. until 
a sufficient reason to the contrary appears; 
but, when the notion of legal entity is used 
to defeat public convenience, justify wrong, 
protect frand, or defend crime, the law will 
regard ae COR DOR aaa as an association of 
persons." 


The case of State v. Stafford,’ 159 N, EB. ©29 (1927) is speci- 
fic authority, ‘to the effect that the device of incorporation may 
not be used to overcome a license disqualification. ‘An Ohio stat- 
ute provided that no person might be licensed as an insurance agent 
unless’ a resident of the state but provided for.a foreign broker's 
license for non-residents to do business in other states in insur- 
ing Ohio property. A foreign insurance company, having such a li- 
-cense, ‘in order to do business -insOhLoy erg anized an. Ohio corpora- 
tionan which it owned a majority of the. stock. In an action to 
compel the issuance of a license to the new corporation, it was 
held that a non-resident insurance company; disqualified from se- 
“curing a license to do business in the state, can not, in the guise 
of the owner of a controlling interest in a domestic corporation, 
overcome the disqualification. The court rested its decision on 
. the familiar ground that the noe ats device may not, be used to 
circumvent a statute. 


That the creation of a corporation and the transfer to it 

cof a business, for the purpose of permitting an ex-licensee to con- 
“tinue in business in spite of .the revocation of his license, is an 
attempt to circumvent the Agricultural Adjustment Act we think is 
plain. Suspensions and revocations of license are permitted, under 
Section 8 (3), only after notice and opportunity for hearing, for 
violations of the terms and conditions of the license. They consti- 
tute, enforcement devices, and under the Act as originally enacted, 
they constituted the only means of enforcement specifically provided. 
For continuing in the business, after revocation, the Act provides 
_a severe penalty. As concluded previously in this memorandum, the 
owner cannot escape liability by putting the business’ in the name 
of another person unless he parts with ownership. and control. If, 
through setting up a corporation in which the. former omer retains 
both, he can escape the responsibility of a principal in the busi- 
ness, he will be able, under corporate form, to do exactly what the 
Act prohibits. The revocation proceedings. will accordingly be ren- 
dered ineffective and the enforcement of the Act will be jeopardized. 
An attempt to accomplish such results can be viewed only as an at-— 
tempt to circumvent the Act. 
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But it:may. be asked whether it is necessary that there be 
an actual intent to evade the statute, and whether it is not enough 
that the effect of setting up the new ‘corporation is to enable the 
former owner to continue in the business in every substantial sense. 
A situation may be considered in which a licensee, who has violated 
his license,: incorporates his business. If the element of intent 
is not a factor, it. could not matter that the incorporation mignt 
have been made for ordinary business reasons. in no way connected 
With the violations, or that no revocation proceédings had been 
instituted against the former proprietor; He would still be direct- 
ly responsible for past, as well as future violations. 


It is true that, on what may be called the alter ego theory, 
the acts and obligations of a corporation can sometimes be legally 
recoznized as those of a particular person, even though no fraud be 
alleged. The doctrine of the California court in this respect as 
set forth in Minifie v. Rowley, (Cal.) 202 Pac, 673,,676 (1922) and 
Wittman v. Wittingham, (Cal.) 259 Pac. 63, 66 (1927) is as follows: 


"Before the acts and obligations of a corpora- 
tion can be legally recognized as those of a 
particular person, and vice versa, the follow- 
ing combination of circumstances must be made - 
to appear: First, that the corporation is not 
only influenced and governed by that person, 
but that there is such a unity of interest and 
ownership that the individuality, or the sep- 
arateness, of the said person and corporation 
has ceased; second, that the facts are such 
that.an adherence to the fiction of the sSepar- 
ate existence of the corporation would, under 
the particular circumstances, sanction a fraud 
or promote injustice." 


Thus the assets of one corporation may be held subject to 
the claims of creditors of another when the corporation is a mere 
dummy and "business conduit" of the other. In re Muncie Pulp Cor- 
poration, 139 Fed. 546 (C.C.A. end, 1905), Nevertheless, on very 
similar fasts, a court may insist upon the .presence of fraud and, 
-dnits absence, adhere to a strict observance of the distinct cor- 

porate entities. In re Watertown Paper Co., 169 Ded tee hae ke 
24 1909).. So. when there is nothing harmful end unlawful in a scheme 
“by which a holding company buys up the stock of various subsidiary 
companies, the: mere fact that by owmmership of stock it may control 
the operations of the subsidiary does not make it liable on a lease 
entered into by the subsidiary. -Majestic Co. v. Orpheum Circuit, 
Geer, (2) 720 (C.C.A. 8th 1927). “But wnere a lease of a mining 
© company's property to a corporation which acquires its stock and 


~ assumes. exclusive control of the property is resorted to as a device 


. to‘’avoid a burdensome feature of a basing contract of the mining 
company: while enforcing the contract against the other party, the 
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lease will not be upheld. Wilson & Toomer Fertilizer Cou ve 
y 


American Cyanamid-Co., 33°F. (2d) 812 (1929), 


‘This distinction of result depending on the element of in- 
tent is also illustrated in the case af contracts for the sale of 
a business accompanied by a covenant not to engage in the same line 
of business... In Beal-.v. Chase, 31 Mich, 490 (1875), m individual 
who nad sold out a profitable business:in which he had built up a 
reputation and: had: agreed.not to compete, formed a corporation with 
others wao.,knew of his.contract, for the ourpose of continuing in 
the same line. That.the association thus formed for the purpose 
of violating the contract assumed corporate form was regarded as 
immaterial by the court, which allowed a decree enjoining the in- 
dividual defendant and enjoining also the corporation from earry- 
ing through, the proposed dealing with him, directly or indirectly. - 


Cf. American Preservers Company v. Norris, 43 Fed. 711 (1890), where 


the court refused to enjoin -the corporation, which had not been 
formed to evade the contract, and Moore & Handley Hardware Co. v. 
The Towers Hardware Co., (Ala.) 6 So. 41 (1889), where no injunction 
was allowed in the absence of an allegation of fraud, 


When an individual transfers assets to a corporation which 
Stands to him in the relation of an alter ego, he may still be held 
accountable as the owner of the property, although no fraud be shown, 
where the transfer is for any reason incomplete. Thus, in Corker 
ve Soper, 53 F. (2d) 190 (1931), a banker who had created a corpora- 
tion to hold bank stock owned by himself and members of his: family 
for the avowed purpose of avoiding liability for assessment on the 
stock, was nevertheless held liable to assessment on the shares he 
had put in the corporate name. The court explicitly recognized the 
reality of the corporation. and stated that it acted only to deny 
effect to the particular intent which induced the defendant to cre— 
ate it, not because the transfer was fraudulent but on the ground 
that it was not complete, since the beneficial ownership remained 
in the defendant. Lr Rea 


A similar result is reached in Hamilton Ridge Lumber, Sales 
Corp. v. Wilson, 25 F. (2d) 592 (1928), where a‘ dummy corporation ~ 
was created by an insolvent corporation and its creditors, and.a 
purported sale of part of the stock of the debtor was made for the - 
sole purpose of securing.the creditor. The court remarked that 
the doctrine of looking through the corporate entity is "applicable 
wherever reason and. justice require its application though the acts - 
of the parties amount to constructive fraud only." The actual 
ground of the decision, however, would seem to be that there had 
been no Sale, . Binet inetd ih oie 

The cases.do not lend support to the view thet, when: a new 
corporation is established and a complete transfer of the business. 
is ade, the transferor-is still to be regarded as the principal, 2° 
on the ground merely that to hold otherwise would have the effect 
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eee circunventing™a statute, although no intent to circumvent the 
“Statute is shown. In State v. Safford, supra, the domestic insur- 


ance combany, as the court emphasized, was organized for the very 
purpose of overcoming the disqualification of the foreign compmy. 
That an intent.to evade the statute is an essential element, see 
Lehigh Mining &-Mfz. Co. v. Kelly, 160 U.S. 327, 339 (1895); Miller 
& lux v. Hast Side’ Canal Co., 211 U.S. 293, 304 (1908); U.S. v. 
Milwaukee Refrigerator Transit Co., 142 Fed. 247, 255 (1905). 


. The effect of intent, with respect to licenses under the 
Agricultural Adjustment Act, may be considered with reference to 
the following situations: 


(1) Where the licensee, after a violation but 
' before notice of revocation proceedings, 
has for legitimate business reasons and 
without intent to evade the statute com- 

pleted a transfer of the assets to a cor- 

poration, ‘which he dominates and controls, 


(2) Where the licensee, after notice of revo- 
cation proceedings and with intent to 
avoid the consequences, transfers the 
assets to a corporation wnich he domi- 
nates and controls. 


(3) When the licensee, after such notice, but 
for legitimate business reasons and with- 
out intending to circumvent the statute, 
transfers the assets to a corporation 
which he dominates and controls. 


Mith réspect to the first sitpation, it. mst be noted that, 
under the Act, it is not a violation of the license per se but a 
revocation of license which disqualifies one from continuing in 
the business... At the time of the creation of the corporation, 
therefore, the owmer was under no disability as to continuing his 
business, in corporate or other form. The fact that the ower may 
Continue his interest. ed control as tne sole stockholder does not 
negative the existence of a distinct corporate entity nor in itself 
Warrant disregard of the corporate form. See Fletcher's Cyclopedia 
of Corporate Law (Perm. Ed.) Section 41; Wormser, the Veil of Cor- 
porate Entity, 12.Col. L. R. 496, 503 (1912). The corporation, thus 
lawfully created for a lawful purpose and carrying on the business 
with proper observance of corporate forms, is properly to be regard- 
ed as “engaged in the handling" and thus within the provisions of 
the blanket license. If this be so, then the corporation is the 
licensee, and not the former owner, The latter, as a stockholder, 
is not "engaged in the handling," and insofar as he manages the 
business of the corporation he is. a:mere agnont, within the protec- 
tion of the corporation's.licanse. It is difficult to see how revo- 
cation proceedings based on conduct prior to the settine un of the 
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corporation can have the effect of reaching through the corporate 
form, validly created, to obliterate these relationships and justify 
the treatment of the stockholder as still. "engaged in the handling" 
in the capacity of. independent contractor, 


The situation does not fall Within the reasons for the disre- 
gard of corporate entity set forth in the cases ®xamined above. As 
has been seen, if the transfer is complete, and there is no element 
of fraud, in order to attribute, the acts of an individual to a cor- 
poration, or vice versa, it is at least required that some unjust 
result be apprehended from looking solely to the corporation. In 
the situation under consideration it is true that the fact of incor- 
poration may have placed the former owner in a more favorable situa- 
tion than he would have occupied since it permits him for all sub- 
stantial purposes to continue in the business—- a privilege which 
he might otherwise have forfeited. But such result was not intended. 
There nas been no flouting of the law, no-attempt to defeat enforce- 
ment, and.no rights of third parties have been injured. 


Tne situation is very difficult from that existing where the 
corporation has been set up after notice of revocation proceedings 
and for the very purpose of enabling the proprietor to evade the 
penalties of the Act. In such case the corporation is a mere de- 
vice under the guise of which the transferor nas continued to engage 
in the business. The policy of the statute requires that in such 
case ne Shall not be protected by the corporate form. 


Tne third situation is more difficult. Even if fraud be rec- 
ognized as ‘an essential element, however, the corporate form should 
offer no protection to the transferor in such case because construc- 
tive fraud is apparent. The good faith of a person in setting up a 
corporation is not always to be meesured by the quality of his inten- 
tions but by the legal effect of waoat he deliberately does. See First 
National Bank v. F. C. Trebein Co. 59 Ohio S, T. 316, 52 N. Ee 334, 
837 (1898), When the owner of a business, after notice of proceed- 
ings for revocation of license, proceeds with the setting up of a 
corporation through which he intends to continue the operation of 
the business, though in cerporate form, he does so with the knowledge 3 
that if the corporation is recognized as a distinct entity for all 
purposes, the revocation proceedings will be rendered ineffective. 
Until his license is revoked, or some restraining order is issued, 
he may lawfully proceed with his scheme to incorporate the business 
but he cannot be permitted thereby to escape the consequences of his 
past unlawful conduct and defeat the legal processes already insti- 
tuted against him. ; Site 


ANP Proceedings Against Transferees 
1 HG 


The license of a transferee may 
not be revoked for violations, 


SOL 


occcurring prior to the transfer, 

‘or the similar license issued to 

the transferor. | aan 

When the transfer is complete, and ‘the: former owner parts 

with all interest ana control, no basis exists for holding the 
trensferee accountable for the previous conduct of the transferor, 
In such case it ig immaterial whether the tranfer be made to a cor- 
poration or to a natural person. It is not objectionable, moreover, 
that the original Proprietor and licensee should be active in the 
creation of the corporation to which the assets are transferred, 
Since the creation of & corporation may bée-the most feasibte means 
of divesting himself of the. ownership atid-control of a. business for 
Which an immediate market is not available. See U. Ss. v. Del. Lacka- 
Menha & Western R.R., 238 U.S. 516, 527 (1915)% 


Lf the transfer is made to a natural person, and is not com- 
plete, then, as ‘we have before concluded, the transferor may be re— 
Sarded as continuing in the business, His license, being personal 
to himself and unaffected by the purported transfer, is therefore 
Still subject to revocation for violations occurring either before 
Or after the transfer; or, if it has already been revoked, he ex- 
poses himself to the penalty provided in the Act for engaging in 
the business without the required license. If, conversely, the 
transferee is but an agent of the transferor and is not independ- 
ently engaged in the handling, then he is not within the terms of 
the license and is accordingly not a licensee. If not a licensee, 
he Cannot be subject to a revocation of license, and, if not "en- 
gaged in handling" -he cannat be Subject to the penalties provided 
for so engaging without a license, 


A transfer of a business to a corporation may be technically 
complete and yet not serve to divest the original proprietor of his 
actual ownership and control. If, however, the corporation was not 
created in order to evade the statute and if all the formalities of 
corporate organization and procedure are observed, the courts may be 
expected to give effect to the corporate personality to the extent 
‘of treating it as actually engaged in the business and as falling 
Within the definition of a licensee. If this be the case, then the 
license cannot de deemed to have issued to the corporation until it 
came into existence and began to function. It follows that any vio- 
lation by the transferor prior to the transfer cannot be Chargeable 
to the corporation as a violation of the corporation's license; 
hence the corporation's license may not be revoked for the prior 
violations of the. transferor. In Stating this conclusion, however, 
it is not overlooked that there may be provisions in licenses which 
Make it a violation:for.a licensee +5 have dealings with persons 
who have been guilty..of direct violations, and the violation of 
Such provisions may in itself furnish a ground for revocation. 
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(2) 


Transferees: who may not be subject 

to revocation of license may never- 
theless, if acting as the egents of, 
“or in collusion with, the transferors 
‘be subject to restraint or penalty 
through other forms of, proceedings. 


Although a transferee may not be subject to revocation of 
license for violations occurring prior to the transfer, it does not 
follow that he may continue to deal with the transferor in ways which 
tend to circumvent the statute. Tt is not proposed to deal in detail 
with these possibilities, which lie outside the field of administra- 
tive proceedings, but there may be mentioned: 


(a) Restraint through injumetion 
(db) Prosecution for conspiring to commit 
an offense against the United States. 


Unlike revocation orders, which are addressed only tolia 
censees, wnen injunctive relief has been obtained against a threat- 
ened violation of a license, or, after revocation, against continu- 
ing in tne business, the decree nas been drawn to include not only 
‘the principal actually conducting the business but also his agents. 
‘See final decrees in U. S. v. Calistan Packers, 4 F. Supp. 660 
(D.C. Cal. 1933); U.S, “v. Shissler, ND. TLE; No. Bias0o nae 
14, 1934. Accordingly, when the.proprietor of tne business makes 
a colorable transfer and continues to conduct the business througa 
the transferee as an agent, the transferee may be guilty of vio- 
lating an injunction which in terms restrains the ower and his 
agents and employees as well. To render persons so acting amenable 
to an injunction it is not necessary that he should have been a 
party to the suit, nor served with a copy of the decree so long 
as he had actual notice. See In re Lennon, 166 U.S. 548, 554 (1897). 


Where the decree-is directed against the defendant and his 
agents, an agent is bound in respect to his actions only so long 
as he continues in that relationship. The state of the authorities 
on this point is thus stated in Hoover Co. v. Exchange Vacuum 
. Cleaner Co., Inc., 1 F. Supp. 997%, 998 (1932): 


"The law is settled that, where a cor- 
poration, along with ‘its officers and agents’, 
has been enjoined from doing a cértain act, 
an officer or agent who has severed altogether 
his connection with the corporation does not 
violate the injunction by doing the act himself 
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or by assisting an outsider to do it. This 
is for the reason that there is no’restraint 
upon the officer or agent personally, but 
only as a representative of the enjoined 
defendant. Harvey .v. Bettis (C.C.A.) 35 F. 
(2) (349; Alemite Mig. Corp. v, State. (cd. CsA. } 
42.F (2d) 832; Dadirrian v. Gullian (C.C.) 79 
F.«784; Donaldson v. Roksament Stone Co. (C.C.) 

~ 178° F. 103;. Bliss Co. v. Atlantic Hendle-Co. 
(D.C.) 212 F. 190. Cases to the contrary, 
such as Campbell v. Magnet Light Co. (C.C.) 
175. F. 117, and Donaldson v. Roksament Stone 
Co. (C.C.) 176 F, 368, have been disapproved. 
The situation is quite different where the 
sequence of events has been reversed--where 
an individual has been enjoined and there- 
after becomes connected with a corporation 
that with his assistance commits acts in 
violation of the injunction. In such cases 
the individual is personally bound by tho 
injunction, has flaunted it by his own acts, 
end.may be attached for contempt, Smith 
Metal Window Hardware Co. v. Yatos (C.C.A.) 
244 F. 793." (at p. 998) 


The rule appears to be the same where the decree names other 
persons, not parties of record, and names them because of some par- 
ticular relationship to the defendant: the decree binds such persons 
only for acts done in that relationship. This is illustrated in the 
--use of proceedings against a dealer to restrain him from selling an 
article infringing a patent, when the defense of the suit was under- 
taken. by the. manufacturers on behalf of the dealers. The decree 
. granting the injunction was made to read: "You, the said A, G. Spald- 

ing &-Bros.,.and your officers, trustees .. ,. and manufacturers, 
It was held in subsequent litigation that the manufacturers were not 
guilty.of contempt for violation of the injunction for selling the 


.article: to others than Spalding & Bros. United States Playing Card 


Go. vs Spalding, 92 Fed. 368 (1899). The court said: (p. 368) 


te they had done it in aid in any way of 
a violation by Spalding Bros., upon the 
supposition of which this proceeding may 
have been commenced, the question would 
be very different. Cases are cited in 
which language is used that by itself 
might indicate that any one, anywhere, 
having knowledge of m injunction, might 
not do what would violate it if done by 
those included within it; but, as under- 
stood, none of them go outside the scope 
of the injunction itself, That of In re 
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Lennon; 166 U.S. 548, 17 Sup Ct. 658 
(at page 554, 166 U.S., and page 660, 
17 Sup. Cts ‘e is as broad aS any; but 
it mast be read, as it was used, with 
reference to the case,. which was against 

3 locomotive engineer, the servant of a 
corpozation enjoined: about hauling cars, 
who was not named in the suit or the in- 
junction, nor served upon,‘ but had notice." 


If the transferee did not occupy the relation of agent to 
the original license, until after the issuance of the decree, he 
may nevertheless be guilty of a violation of the injunction because 
conspiring to defeat it. Thus, when certain persons and their 
ae and employees were restrained by the terms of an injunction 

a labor dispute case, and the officers enjoined thereafter em- 
Berg an agent to assist in the conduct of the strike, the agent 
was punished for contempt 


"not on the ground that (he) ... and 
the other conspirators who are named, 
but are not parties to the original 
bill, -are ‘directly restrained, but be- 
cause they have made themselves amenable 
to the process for contempt by combining 
and confederating with those who were 
enjoined, and by aiding and assisting 
them in the violation of the injunction » 
of the court." W. B. Conkey Co. v. Rus- 
sell, Liz Fede iaits 422 C1201 a 


ra 


When the pasnees isto a corporation which is bat the alter a 


ego of the. original ower: and which is created for the purpose of 
enabling. him to continue in- the business notwithstanding the in- 


junction the corporation may be guilty of contempt, not as an agent, — 


but because it has acted collusively with the defendant to violate 
the decree. To the reasons already set forth as sufficient to jus- 
tify penetrating the: corporate veil, there is added in such case 
the necessity of upholding the effectiveness of the court's decree. 
The force of this additional element is indicated in Farmers! Fer- 
tilizer Co. v. Rich, 7 Ohio Ap.:430 (1917).: A fertilizer company 
had been enjoined from permitting the escape from its pr®mises of 
offensive odors, but the order did not includé its agents, succes- 
Sors, or assigns. Thereafter a new corporation was formed, with 
practically the same controlling officers and stockholders to wnich 
the assets of the old corporation were transferred. The new cor- 
poration was held guilty of violating the injunction although not 
hamed therein, The court said: 


"In the case at bar the new corporation 
succeeded the old in the ownership of 
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the property; and plant and in the conduct 
of the business. The new corporation was 
controlled by officers and agents and 
stockholders who were bound by the injunc- 
tion, and who were acting under a charter. 
It is a case, therefore, where the fiction 
of. reincorporation should as to the injunc- 
tion,: be disregarded. Besides, even if tne 
new corporation were a new entity, the cir- 
cumstances of the transfer of title and the 
knowledge of. the officers and agents. of .the 
new company would hold them liable to the 
injunction of which they had notice, and 
which affected the management of the busi- 
ness’ to which they had succeeded." 


The reasoning in this case is not satisfying. In the first 
place, the new corporation had entered upon additionel lines of busi- 
NESS, and ‘there was not such identity of ownership es would warrant 
‘disregarding the corporate entity. That the corporate entity was in 
fact recognized is demonstrated by the fact that the corporation it- 
self. was held guilty of the violation, and the true ground of the 
decision would scem to be that the new corporation acted in collusion 
with. those bound by the injunction to violate its terms. This would 
rest the decision on the doctrine expounded in W. B. Conkey Co. Ve 
~ Russell, supra. 


If the new corporation is organized for tne purpose of avoid- 
ing the injunction, there is no difficulty in holding it in contempt 
for acts done, at the direction of officers who were named in the de- 
Cree. In Bernard v. Frank, 179 Fed. 516 CeO he 2nd-1910) an indi- 
vidual who nad been enjoined from making certain articles transferred 
his business to a corporation, and the corporation was held guilty 
of contempt. The court stated: (p.°517) 


"Tt is true that the corporation is not ex- 
pressly named as defendant, but it could 
not heave had more direct and explicit no- 
tice of the injunction if it had been so 
named. It was cited by an order of the 
Circuit Court to apsear and show cause 
wny it should not be punished for contempt 
in violating the injunction and was given 
full opportunity to vurge itself, In or- 
genizing the corporation Bernard was the 
moving spirit. That it was organized for 
the purposes of escaping the consequences 
of the infringement of the patent which 
Bernard had sold and assigned to the com- 
plainants, is too plain for controversy. 
That Bernard, as its treasurer, fully 
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represented the corporation cannot be 
doubted and if the formality of a sep- 
arate action had been deemad necessary, 
service on Bernard, the individual, 
would have been binding on Bernard, the 
corporation. A person wno, with full 
knowledge of its provisions, has vio- 
lated an injunction may be punished for 
contempt, although not a party to the 
suit." 


It will be observed that in the above cases there was 
not such apparent identity of ownership and control as would 
constitute the new corporation the alter ego of the former pro~ 
prietor. It was enough that the prohibited act was performed 
by the new corporation acting in collusion with the former pro— 
prietor for that purpose. 


In the case of an injunction issued against a liceonsce 
ander the Agricultural Adjustment Act, the ‘prohibited act will 
be, presumably, either the violation of the licensee's license 
or, if the license has been revoked, the continuation of the 
business by the ex-licensee. The continuation of the business 
itself, under new owmership, is not prohibited. Thus if there ~ 
has been a complete and bona fide transfer to a new corporation, 
no act of such new and indepandent corporation can be a violation 
of the license of the transferor, nor cen it constitute the pro- 
hibited continuance in business by the transferor whose license 
has been revoked. In order to find a transferee corporation 
guilty of contempt, therefore, it would seem.to be necessary 
that such corporation should be in effect merely the alter ego 
or the agent of the former proprietor. 


(b) Conspiracy. 


When a license has been revoked and the licensee makes a 
transfer of his business to another person or to a corporation 

acting as a mere dummy or device for enabling him to continue in ; 
the business, there can be no question that the transferee in ‘a 
lending itself to such an arrangement is guilty of a conspiracy “ 
against the United States. 


Conspiracy as a criminal offense is thus defined in the 
federal statutes, 18 U.S.C.A., Sec. 88 (Criminal Code, sec. 37): 


"If two or more persons conspire either 
to commit any offense against the United 
States, or to defraud tne United States 
in any manner or for any purpose, and one 
or more of such parties do any act to ef- 
fect the object of the conspiracy, each 
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of the parties to such conspiracy shall 
bes fined not more than $190,000 .or im- 
prisoned not. ore then two years, or 
both." | 


That a conspiracy to enable the ex-licensee to continue in 
business is a conspiracy to commit an offense against the United 
States is plain. Section 8.(3) of the Agricultural Adjustment Act 
provides that any rerese engaged in handling a commodity in inter- 
State commerce 


"without a license as required by the 
Secretary under this section shall be 
subject to a fine of not more than $1000 
for each day during which the violation 
continues." 


It does not specifically state that such conduct shall constitute 

& Crime or an offense. It is not necessary to consider whether the 
fact that a penalty is attached is sufficient to make such conduct 
a.crime, for the reason that to constitute an act an offense against 
tae United States within the meaning of the conspiracy statute, it 
"iS not necessary that it be punishable as a-criminal offense. This 
‘was determined in U.S. v. Hutto, 256 U.S. 524 (1920), iniwhich it 
“Was charged that tne defendants conspired that an employee in the 
Indian Service should have en Here in certain dealings witn tne 
Indians in violation of the provisions of Section 2078 Rev, Stat. 
In discussing wnat constitutes an ‘offense" under the conspiracy 
Statute tne court said: (ps. 528-9) 


"Nor can we sustnin the other ground 
upon whicn it is contended tae demurrers 
were well taken. Section 37, Criminal 
Code, i8 violated by a conspiracy 'to 
commit any offense agsinst the United 
Stetes! “aecompsnied or followed by an 
over act done to effect the object of 
the conspiracy. It does not in terms 
require that the eae offense 
Shall of itself be a, criminal offense; 
nor does the na af re of the sudject-matter 
require this construction. A combination 
of two or more persons by concerted action 
to accomplish a purpose ‘either criminal 
or otnerwise unlawful comes within the 

Suni. . accepted definition of conspiracy. Petti- 
aaa ‘bone ve. United States, 148 U.S. Ae reas Sats 
‘ “’ The distinction between a conspiracy and 

the contemplated offense that forms its 
object has often been pointed out. United 
States v. Rabinowich, 238 U.S. 78, 85-86, 
and cases cited. And we deem it clear 
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that a conspiracy to commit any offense 
which by act of Congress is prohibited 

in the interest of the public policy of 
the United States, although not of itself 
made punishable by criminal prosecution 
but only by suit for penalty, is a con- 
spiracy to commit an ‘offense against the 
United States! within the meaning of 8 37, 
Criminal Code, and provided there be the 
necessary overt act or acts, is punishable 
under the terms of that section." 


"We have assumed, for the sake of the 
argument, thet under 8 2078, Rev, Stats., 
the United States is confined to the suit 
for penalty specifically mentioned; but we 
do not so decide, and in our view the pres- 
ent case does not require an expression of 
opinion upon that subject." See United 
States v, Stevenson, 215 U.S. 190, 197, et 
SCQe 


Upon similar reasoning a conspiracy to pay a certain sum to 
a person to assume the name and character of a convicted offender 
and to serve out the offender's sentence, constituting a contemptu- 
ous disobedience or resistance to the lawful process of a federal 
court in a criminal cause, has been held to constitute a conspiracy 
to commit en offense ageinst the United States. Biskind v. U.S., 
281 Fed. 47 (C.C.A. 6th, 1922). The question of a contempt in a 
civil case, which was not involved in tne Biskind case, Was passed 
upon in Taylor v. United States, 2 F. (2) 444 (C.C.d4. 7th, 1924), 
where it was held that it is an offense against the United States 
to violate an injunction issued by a court of the United States. 


It therefore appears that, although the mere violation of 
a license issued under the Agricultural Adjustment Act is not made 
en offense or the subject of a money penalty by the Act, a conspir- 
acy to violate a license, after an injunction has issued against 
the licensee, is a conspiracy to commit an offense against the 
United States, and therefore indictable. If a transferee is a 
party to sucha conspiracy, as it may be if the transferor has 
not actually parted with ownership and control, the transferee 
may be prosecuted for the crime of conspiracy under section 37 
of the Criminal Code. — | i 


Telford Taylor, 
Acting Chief of Brief and Opinion Section, 
Office of the General Counsel. 
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No. 11% 


BREACH BY OTHER SIGNATORIES AS DEFENSE 


TO AN ACTION UPON MARKETING AGREEMENT 


The refusal of parties Signatory to the Evaporated 
Milk Marketing Agreement to comply with the 
Agreement or the failure of the Sovernment to 
enforce the Agreement against such non-complying 
Signatories is no defense in an action against 
another Signatory to enforce the Agreement. 


This conclusion is subject to the qualification that, 
if so many other parties signatory are violating 
the terms of the Agreement as to constitute a 
substantial failure of consideration, the defense 
ve el Cs 


Opinion Section Memorandum No. 168 
Dated Auzust 15, 1934. 
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‘MEMORANDUM TO MR. BACHRACH 


Parsuant to. your request dated Apri | 19 
_ _ .Fursyant to, your req il 26, 1934, 
opinion uvon the following: ~~ oa aracad 


- QUESTION 
» Is the refusal, of parties signatory to the 
Eveporated Milk Marketing Agreement to comply 
with the Agrcoment, or the failure of the Gov- 
ernment to enforce the Agreement against such 
.non-complying signatories, a valid defense in 


an. action against another signatory to enforce 
.. the agreement? aE AS ae 


OPINION 
The defense is not a valid one. 
DISCUSSION 
I. 
In an Ordinary Contract, the Failure of Other 
Parties To Comply With their Obligations in their 
Siri lar. Contracts Is No Defense Unless Such Compli-~ 


ance on The Part of Such Other Parties fs a Condi- 
tion of Defendant's Performance. 


It is obvious that a contractor is bound only by the terms of his 
om contract. The terms of anyone else's contract are of no concern to 
him unless in some way they are made a part of his own contract. 


Cases closely in point are those involving subscriptions. In such 
a situation, a subscriber may, of course, condition the performance of 
his own agreement to subscribe upon actual performance of their agree- 
‘ments by the other subscribers, Performance on the part of the subscriber- 
- gontractor is thus expressly conditioned upon performance of their con- 
‘tracts by other parties... For instance, in Rogers v. Galloway College, 
64 Ark. 627, 44 S.W. 454 (1898), a subscriber promised money on the 
condition that four other persons would also contribute specified sums. 
In a suit to enforce his subscription, his defense was that the condition 
of the other persons! subscribing had not been fulfilled and, therefore, 
that he was not required to perform. The court, however, after inquiry, 
found. that the others had performed and, therefore, the condition to 
» defendant's performance had been fulfilled. But it was implicit that, 
had the defense been established, it would have been a good one. 
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The role when performance is not thus conditioned upon perform- 
ance by other subscribers is indicated in Wilson v. First Presbyterian 
Church, 56 Ga. 554 (1876). where suit was instituted on a subscription, 
and tre defense was that the subscriber was disc»arged because the plain- 
tiff "gave time to another subscriber and let him off without exacting 
interest". (p. 556). But the court held: 


"Tre contract was not so join® and the several 
promises so devendent upon each other as to 
relieve all the rest by indulging one, st letting 
ono off without making him pay interest." (~.556) 


And in Browm v. Marion: Commercial Club, 50 Ind. App. 670, 97 
~ 958°(1912) the court stated, in discussing the nature of defond- 
's prortise to subscribe: 


* 


"We agree***that the subscription relied on is 
several * * * His (defendant's) default would not 
affect the liability of eny other subscriber; nor 
would the failure of any other subscriber to pay 
increase or diminish appellant's liability." 

ADs er 


In our case, performance of the terms of the Marketing Agreement 
by any varty signatory is in no way made conditional upon other parties? 
performance. On the other hand; each party is by the specific terms of 
the Agreement in question severally and independently bound. The first 
paragravh of the Agreement reads: 


"This Agreement, entered into by and between the Secre- 
tary of Agriculture of the United States of America, 

and each of the’ manufacturers of evaporated milk signing 
this Agreement, and by and between each of the manu- 
facturers one with the other, qwitnesseth that * * ro" 
Sues supplied) 


Turthemiere: Meccoraine to Section 24 ae? the Marketing Agreement 
it is provided th at if the Agrcoment is for any reason declared invalid 
as to any person, the obligations of any other person shall noverthe- 
less not be affected thereby. | ; ee - 


Nor could there be any such condition of performance. implied in 
the- agreement. When conditions are not expressed in an agreement, they 
will be implied only when to do so will effectuate the aby + oitae though 
unexpressed, intent He the Darbete 


Lee therefore, a contract cannot be carried 

_ovt in. the way in which it. was obviously expected 
that it. should be eas'rted out without one patty or 
the other performing some act not expressly promised 
by him, a promise - to do that act must be implied." 
Willis ShORY Contracts, Sec. 1293. : 


se a ee ee 
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As the court stated in EB. I. Du Pont Co. v. Schlottman, 218 Fed. 353 
(C.C.A. and, 1914), in discussing the tests to be applied in the imply- 


ing of terms in contracts, qtioting from the case of Booth v. Cleveland 
Mills Co., 74 N.Y.-15, 213 | Lee aN” og ae 


_._ "There is no particular formula of words, or technical 
phraseology, necessary to the creation of an express 
obligation to do, or forbear to do a particular thing or 
perform a specified act. If, from the text of an agree- 
ment, and the language of the parties, either in the body 
“of the instrument, or in the recital or references,: there 
is manifested-a clear intention that the parties shall do 
certain acts, courts will infer a covenant in the case of 
a sealed instrument, or a promise if the instrument is 
unsealed, for nonperformance of which an action of covenant 
or assumpsit will lie. .It.is.a.cardinal principle that 
7 every agreement or covenant must be interpreted according 
‘to its peculiar terms, and_so as to carry out the intent 
- of the parties. * * *." > (p. 355) (Underscoring supplied) 


Therefore, a condition will only be-implied when "there is 
manifested’a clear intention that" it was meant to be a part of the 
contract, even though unexpressed. . But as the intent of the contract 
in question is so clear that defendant's performance was not meant 
to be cénditional upon the performance of all the other parties to 
the Marke ting Agreenient, no condition to the contrary will be implied. 


Marketing Agreement: 


There is:no express provision in the Agreement whereby 
defendant's obligations arc coditioned upon any use of his enforcement 
powers by the Secretary. On the other hand, the contract cxpressly 
otherwise provides. Scction 11 of the Agreement provides that if any 
manufacturer learns of the violation of the Agreement on the part of any 
other manufacturer, he shall notify a committee set up by the Agreement. 
Certain duties are then imposed upon the committee. The Agreement then 
goes on to provide that if after due notification to the alleged guilty 


party by the committee: 


"Tf the party continucs in the violation, the committee 
shall notify the Secretary, who may take such action as 

he deems necessary including cancellation of this contract 
with respect to said party." (Underscoring supplied) 


Thus, whether any steps whatsoever shall be taken against the non-comply~ 
ing momber is left entirely to the discretion of the Secretary, who "may" 
take such ection as he deoms fit. Nor can it be contended that the per- 
missive vord "may" herein employed vas meant to impose a mandatory 
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obligation upon the Secretary. for in other parts of the same Agreement 
the imposition of obligations, both upon the Secretary and upon other 

parties, is expressed by the use .of the mandatory word "shall", as dis- 
tingbished fromthe use’ of thé “permissive word "may". For instance, in 


| the very same ‘section, itself, it is stated that parties who learn of 


“violations by other parties "shall" notify, the committee. Many other 
duties are also imposed in this same section by the repeated use of the 
word "shall". Also, in Section 17 it is stated that "the manufacturers 
shall severally maintain systems of accounting * * *." Likewise, in the 
same paragreph it is stated that "all information obtained by or furnishe 
to the Secretary pursuant to this paragraph shall remain the confidential 
information of the Secretary, and shall not be be disclosed by him * * *.! 
But farther on in the same paragraph it is provided that "the Socte taNel 
however,"m may combine and publish the information obtained from the manu- 
fact ‘ers in the form of eae statistical boty or data." 


It is well settled, of coursc, that arate te the term "may" 
connotes permissiveness and is not of mandatory meaning, such as is the — 
word "shall". Formers Bank v. Federal Reserve Bank, 262 U.S. 649 (1923). 
Only whén the construction of a statute is involved, is it possible 
to give the word "may" such an unusual ‘interpretation as "shall". In 
n private contract it will not, however, receive such a construction. 


"tiiay' docs not mean 'shall' and is td Fa heionon: 

_in private contracts.. It is. only in the case of statutes 
by which public rights are involved that this construc- 
tion is sometimes adopted ox debite justitise." N.W. 

Treveling Mon's Association v. Crnvford, 126 I11. App. 
‘468 (1906). | 


The necessity of giving the word "may" its ordinary and usual permissive 
meaning is equally as imperative when it is a Government contract that 
is involved. National Contracting Co. ve Commonwealth, 183 Mass. 89, 

66 N.E. 650 (1903). Especially is it ace that the word "may" will 

be construed as permissive when words of mandatory import, such as 
"shall" are employed in the very same provision. Cf. Farmers Bank v. 
Federal Reserve Bank, supra. And, as we have seen, the word "may" is 
used in the very same section in question in conjunction with the use 
therein several times of the word "shall". 


It is also significant that where the Agreement imposes specific 
obligations upon the Secretary, it does so in unqualified language. 
For instance, in paragravh 17-it is provided that "the Secretary hereby 
agrees to issue regulations and prescribe penalties to be imposed in ~ 
the event of any violation of the confidence or trust * * *," 


Here also is there no problem of implying such a promise on 
the vart of the Secretary to enforce the Marketing Agreement against — 
non~complying signatories. As we have seen, promises are only implied 
in contracts when to do so would effectuate the obvious intent of the. 
parties to the agreement. Where the terms of the agreement are so” 
clearly expressed as to leave no doubt concerning the intent of the 
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contractors, no condition vill be implied so as to effectuate a con- 
trary intent. As it is stated in Villiston, Contracts, Sec. 1293, 


uoting from. the Engli sh case of Brodi Vv Cardiff C 9 
337, 358: °. Brodie v. Cardiff Corp. (1919), A.C 


"The introduction of an implied term into the con- 
tract of the parties * * * can only be justified when the 
implied term is not inconsistent with some express term 
of the contract and where there arises from the language 
of the contract itself, and the circumstances under which 
it was entered into, an inference that it is absolutely 


necessary to introduce. the term to effectuate the intention 
of the. parties." 


It Proud a ‘Porther notes. that, rather than a duty being’ imposed 
upon the Secretary to enforce, the only obligations with reference to 
enforcement appearing in the . contract are those imposed upon the parties 
to the Agreement. themselves. “Seétion ‘21 of the Agreement provides: 


"Tf it shall come to the knowledge of any manufacturer 

that any. other manufacturer is violating any of the terms” 
or conditions.of this agreement, the party having such 
knowledge ‘shall notify the manufacturers! commit tee ae oe, tt 
eee dorine. supplied) 


It is in.the same paragraoh.in which it is stated that after action 
taken by the committee, the Secretory "may" take such action as he deems 
necessary. Le 


Til.’ 
No Different Conclusion Can Be Arrived ai at Due to the 
Fact that This Is.a Contract to Which the Governn o Government is is 


a Party. Government Contracts Are to be thoes rors ie in 
the Same Way as Other Contracts. 


It is clear that the United States as a contractor is subject 
to the same rules that govern private parties, and that a contract 
to which the Government is a party is not. to be construed any differ- 
ently because the contractor happens to be the Government. Maxwell 
v. United States, 3 Fed. (2nd) 906. (C.C.A. 4th, 1925). In the Maxwell 

case the United States sued a party with whom it had contracted, and 
his surety, for. the excess over the contract: price that it cost the 
United States. to take over and complete the contract. The defendant 
had agreed to. construct a building for the Government. But although 
time wns of the essence of the contract, defendant failed to complete 
it at the stipulated time. Defendant claimed, however, that he was 
relieved from liability for failure to complete the contract on time 
by the War.. activities of the Government which made it impossible for 
him to procure the. necessary labor nnd materials. But the court held 
that contracts. to. which the Government ams ee party are to be construcd 
in the same, way as those, to. which private persons are parties. It 
therefore held that defendant's defense, which would not be a valid 
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defense if ite. contract wad béen witlh 4% private party, : ‘would not be 
any more effective because the undertaking was with the Government. 


In like manner, as was stated by Mr. Justice Miller in Smoot's 
Case, 82 U.S. 36 (1872), in which it was a Government contract that 


the court was-.construing: 


"In approaching ‘the inquiry into the effect which the 
action of the bureau of cavalry,-in adopting these new 
rules for inspection, had upon the rights of the parties 
to this contract, let us endeavor to free ourselves from 
the consideration that the Government was one party to 
the contract * * *: for we hold it to be clear that 

the principles which must govern the inquiry are the 

:. same as. if the contract were between individuals i 


bin(p. 47). 


Or as Justice Butler stated in Reading Co. v. United States, 268 U.S. 
186 (1925), in which case plaintiff sued to recover on a contract 
with the United States: | 


"The contract is to be construed and the rights of 

the parties are to be determined by the application 
of the same principles as if the contract were between 
individuals." (p. 188) 


The same principles apply with reference to implying conditions 
in contracts to which the United States is a party. In Cory Brothers 
ve. United States, 51 Fed. (2nd) 1010 (C.C.A. and, 1931), suit was 
instituted against the United States for charges implied on a contract. 
And it was held by the rae quoting from United States v. Bostwick, 
94 U.8. 53, 663, 


W***The United States, when. they contract with their 
‘citizens,: are controlled by the same laws that govern 
the citizen in that behalf. All obligations which 
would be implied against citizens under the same 
circumstances will be implied against them." 


.It,«therefore, seems clear that ites ks because the Coté pneea 
is one party to this Marl ceting Agreement is no reason to impose upon 
it different obligations than would be imposed if it had been a private 
party instead of the Government that was the contractor, as neither 
a condition: of other parties! performing the contract, nor of one 
varty's taking. steps to enforce the Agreement would be implied if a A igri, 
were: on Ly private persons who were per ties to this agreement. 


C: a if the parties” to these a; ereements supposed that because 
“the: Government has. peculiar ‘powers of enforcing the Agreement, - because 
it is the Government - it would do ‘so, or if the parties believed that. 
where. the: Government enters into a-contract, the success of which 
largely depends upon its power to enforce,’ that there is, therefore, 
an implied promise on the part of the Government to so enforce, the : 
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ett will be no different. Contracts are not construed in accordance 
with - unnositions. As the court stated in McCarrigle v. Green, 76 Conn. 
3904 | Atl. 609 (1904); 


* * Dut the question before us is not what the parties 
meant to bind themselves to do nor what they supposed they 
had bound themselves to do. It is simply what have they, 
as manifested by their written words, bound themselves 
to do?" (p. 610). (Underscoring supplied) 


Ix 


The sane is true, of course, with- Government contracts. As the court 
stated in United States Ve A. Bentley & Sons Co., 293 Fed 229 (Dist. Ct., 
eos 1228): 
hen the government entcrs into a contract with an 
individual or corvoration, it divests itself of its 
sovercign character as to’that particular transaction 
and takes that of.an. ordinary” citizen and submits to 
the same law as governs individuals under like circum 
stances. * * * The government's contracts are to be 
interpreted the same as those between individuals to 
ascertain the intent of the parties and to give the 
effect accordingly, if that can be done consistently 
with the terms -of the agreement. -(p. 235) (Underscor- 
ing Supplied) 


But it would.even secm almost impossible that any party actually 
supposed that the Secrotary would be bound to take steps to enforce 
the Agreement against non-complying signatorics. In the first place, 
it world scem quite unbclievable that the Secretary could ever have 
meant to be bound in advance to the enforcement of these Marketing 
Agreements ‘against non-complying parties. Bargaining away such an im 
portent phase of his administrative power might conceivably scriously 
interfere with nll of his other functions and BASE EB Yor if.a great 
number of signatories were guilty of violating the. Agreement, effec- 
tive enforcement against all of them might possibly consume most of 
the Scerctary's time. Furthermore, it might well be in line with 
governmental policy, for many reasons, not to fully utilize its 
enforcement powers. Policies of enforcement may constantly shift 
> and vary It seems inconceivable that such.discretionary action 
would ever be contracted away by the Secretary. Nor does it seem 
that ad party to ths Agreement reasonably expected such an unusual 


promise from the Secretary. 


"Since the governing principle in the formation of 
contracts is tre justifiable assumption by one party 

of a certain intention on the part of the other, the 
undertaking of each promisor in a contract must in- 

clude any promise which a reasonable person in the 
position of the promisee would be justified in under- 
standing were included." Williston, Contracts, Se. 1293. 
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It does not seem that there could be any "justifiable assumption" which 
any "reasonable person" who is a party to this agreement could make 

to thé effect that the Secretary would be obligated to enforce the 
Marketing Agreement against all non-complying members. And under 

such circumstances, no such promise can possibl¥ be implied. 


LY. 


The Theory of Impossibility or Frustration Is Here 
Not Applicable. 


The party, signatory involved herejnr has stated as its reason 
for its refusal to further perform its obligations that it is "no 
longer able to sell milk in competition with lower priced milks." 


Impossibility of performance, - even because of Act of God —- 
is ordinarily not considered a valid excuse for non-performance except 
under certain limited circumstances, such as death interfering with 
‘the performance of a personal service contract. The reason for this 
is that contractors mist of necessity be held to the strict terms 
of their contracts, and if the contract does not provide for a release 
of tre obligations imposed by the Agreement by any circumstances 
rendering performance impossible, then the alleged impossibility of 
performance will be held to be no excuse. The parties themselves 
could have foreseen such a contingency and provided for it in the con- 


tract. As the court stated in Berg v. Erickson, 234 Fed. 817 (C.C.A. 
8th, 1916): 


an 


"The general rule is that one who makes a positive 
azreement to do a lawful act, is not absolved from the 
liability for a failure to fulfill his’ contract by a 
subsequent impossibility of performance caused by an 
act of God, or an unavoidahle accident, because he 
voluntarily contracts to perform it without any reser- 
vation or excention, which, if he desired, he coul 
make in his agreement." (p. 820) | 
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And there is no provision in this contract releasing any party 
rom Ais obligations if performance should become so burdensome as to 
d@ considered by him impossible due to the non-performance of other 
persons with similar contractse 


Dy 


Furthermore, there is no impossibility of performance here in 
the sense in which the doctrine can legally receive any kind of consider-— 
ation. The subject of the contract still exists. The parties also are. 
still in existence. The most that can be said of the contractor's 
plight here is that performance has become more burdensome and expen- 
“ose than-tags originally anticipated, ~ according to the party involved, 

at considerable loss of both money and customers we have abided by 
the Agreement." And it is clear that this is not a valid reason for 
roleasing a party to an agreement from the performance of his obliga 
tions thereunder. Newport Novm v. MeDonaba, 109 Ky. 408, 59 S.W. 


332 (1900). 
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3 A case at merits some considération in this connection is 
Baldwin v. Dellvood Dairy Company, 270 N.Y. Supp. 418 (Sup. Ct. 1934). 
moere, the: defendant,a milk distributor, refused to comply with an 
order of the Milk Control Board of New York City which it claimed was 
confiscating its property because its necessary effect was such as to 
put it. ovt of business. The Milk Control Board had established a 
minimum price which such distributors had to pay to producers, and had 
also established a minimum resale price for the distributors. The 
resale price order, however, was constantly violated and finally re- 
voked. Defendant then refused to pay the minimum producers! price 
on the grounds that it could not pay such prices and still stay in 
business without’ being protected by a minimum resale price. The court 


i sustained ‘defendant's disregard of the order, and in so doing stated: 


"It was not inequitable to challenge the validity of 
Order 34 (the order fixing the prices to producers) if 

_ dealers were. beine deprived of the benefits of Order 35 
(the order fixing the resale prices) either through 
lack of enforcericont or through annulment and specifically 
if the experience of six months had revealed that com 
vpliance with orders had produced only an operating loss 
to the defendants and otherssimilarly operating in the 
industry. NACAtSD. 427) (Underscoring supplied) 


It thus seems that in the Dellwood case the court considered the lack 
of enforcement by the Milk Control Board of its orders as an important 
factor leading to the impossibili ty of defendant's complying and still 
remaining in business. The only analogy, however, which can be derived 
from the Dellwood case is that if a ied can under certain circum 
stances ignore a law because to conform would mean confiscation of 

its business, it may also ignoré a contract to which it is a party 

on the same theory. But there is no such applicable analogy. A 
contrect is entered into voluntarily.. But a law is imposed upon one 
and rust, therefore, conform to constitutional standards. It must 

not be confiscatory nor, of course, serve to deprive property without 
due process. Where » law becores confiscatory through lack of en- 
forcement, it is one matter. When a contract results in imposing 
great hardship upon one of the contractors because other parties 
Signotory to identical contracts are not complying with the terms of 
their agrecments, then the ordinary rules of contracts apply, divorced 
from the complicated ramifications of constitutional law. 


Nor is the closely allied doctrine thnt a party to a contract 
will be excused from performance if he is prevented from performing 
by the acts of the other party (Hinckley v. Pittsburg Steel CoP iLes 
U.S. 264 (1887)) here applicable. The contractor in our case is in 
no way béing prevented from performing his obligations under this 
contract in the sense that this doctrine can be employed. The Govern- 
ment is not, by allegedly failing to enforce, specifically aiming at 
this particular contractor with the design of preventing performancCce 
In Maxwell v. United States, 3 Fed. (2nd) 906 (C.C.A. 4th, 1925), the 
defendant relied upon such a defense, claiming that he could not per= 
form his contract with the Government because it was the Government 
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jtself that had prevented him from performing. Defendant in that 
caso ngreed to construct a building for the Government, but the war 
had brolen out and the Government had established a large camp near 
the site of. the building | defendant agreed to erect. At this camp the 
Government hired a great number of men within the vicinity as laborers 
and at prices exceeding those which defendant could afford to pay 
under the terms of his contract. He further claimed that the large 
number of men conscripted for the army also served to prevent him from 
obtaining labor. Defendant, therefore, claimed that the Government 
itself had prevented him from performing. SByt the court held that the 
Government's activity was not specifically aimed at the defendant and 
that it was gencral activity, applicable to everyone, and it held de- 
fondant!s defense invalid. Likewise in Smoot's Case, 82 U.S. 36 (1872), 
a contractor agreed to furnish the Government with a certain number of 
horses. At the time the agreement was entered into the Government had 
certain inspection rules in force. However, shortly thereafter, new 
inspection rules were promulgated which imposed a greater burden upon 
he contractor. The contractor claimed that the Government itself made 
it impossible for him to perform his contract. But the court stateds 


'Nor is it claimed that these new regulations were 
adopted with specific reference to their application 
to Smoot's contracts. They were a new regulation of 
the business of inspection of a _goneral character." 
(pe 44). (Underscoring supplied) 


: And in ovr case it is. obvious that no attempt is being made to 
prevent defendant from performing his terms of the contract by not 
enforcing the other agreements. . 


V. 


The above conclusions are subject to the qual- 
ification that if so many other parties signatory are 
violating the. terms of their Agreements as to constitute 
a_substantial failure of-consideration the defense is 
valid. ; 


There seems little question but that if all the other partics 

to tre Liarketing Agreement were not abiding by its terms, then the 
waole purpose of the Agrecment would fall. When mutual promises, and 
performance, ore the consideration for the agreement, then the: failure 
of one verty to perform is necegsnrily a velid defense to the other. 
Ags vevere noted, this Agreement is mide not only with the Government, 
but vith all the other parties signntory, ond the promises among them 
are recited as part of the enngiderntion. If nll. these other portics 
or tes great majority of them, were violnting the Agreement, it seems 
odviows that there might be such n fniluroe of consideration as tq*re- 
loase the complying signatory. 

. Closely related cases are those dealing with the situntion tere 
party subscribes to-the capital stock of a corporation, and the cor 
porntion is subsequently never formed nnd the corpornte. enterprise is — 
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abandoned. In such 2 case the subscriber will be released from his 
contractual obligation. Shiéld v. Lone Star Life Ins. Don Oe iSsh es 
211 (Ct. Civ. App., Tex., 1918); Delaware River & L. R. Co. v. Rowland, 
9 Atl. 929 (Pa. 1887). Likewise, in our situation, if so many parties 
are not complying with the Marketing Agreement as to result in an aban- 
donment of the very purpose of the Agreement, and if the lack of enforce: 
ment by the Government is such as to spell out an acquiescence in the 
abandonment of the object to be obtained by the Agreement, it would 
seen that the analogy of the corporate cases would follow, and that a 
Signetory would be released from the obligations imposed by the Agree- 
MeN te 


It is well recognized, of course, that in cases involving sub- 
Seriptions to a common object, the mutual promises of the subscribers 


constitute a valid consideration for the subscriptions. Furman Univer- 


sity v. Veller, 117°S.E. 356 (S. 6. 1923). Therefore, one subscriber 
generally cannot be released without the consent of the others. 

“ "If the effect of thé Gdntraét is such that each 
one has the right to insist that every other one shall 
be held to the performance of his engagements, and the 
withdrawal of some would place an additional burden 
vpon others, it would seem to follow logically that if 
part were allowed to withdraw, the others not consent~ 
ing thereto are thereby released." Thompson, Corpor- 
ations, Sec. 862. 


See also Cast v. King, 112 Pac. 997 (Okla. 1910). 


. It seems clear that the same conclvsion mst be arrived at in 
& situation such as ours. In our case, the Agreement specifically 
states that cach signatory ip making the Agreement with each other 
Simmrtory. A Marketing Agreement represents a common engagement for 
the accomplishment of an object in which all p=-rties are interested, in 
much the same way as are subscriptions for a common object. Where the 
common object cannot be accomplished except by the common performance, 
it vould seem that wholesale violations making it impossible to nachicve 
the common object would mean 2failure of consideration, and would be 
avalid defense in an action against o signntory. 


Whether there is such a substantial failvre of consideration as 
to constitute a valid defense would depend, of course, upon the par- 
ticular facts. Fowever, from the material submitted in connection with 
tris reqiest for an opinion, it would hardly seem as if in this par- 
ticuler situation there were such wholesale violatioas of the Marketing 
Agreement in question, - for evaporated milk - as to constitute a valid 
defense besed upon abandonment of purvose, or failure of consideration. 
It seems that the files of the Agricultural Adjustment Administration 
contain evidence of violations by only four of the thirty-six parties 
signatory to this Agreement. It is true that numbers can hardly be the 
sole test, but that the volume of business transncted by the violating 
signatories, and their dominant position in the ‘industry in question, 
must also be important considerations. However, in the light of the 
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evidence submitted, it does not seem as if the violations which have 
been committed are such as to create such a situation that a party would 
be upheld in his contention that the purpose of the Agreement had failed 
or been abandoned, and that the failure of consideration resulting there- 
from constitutes a valid defense for his not complying. 


“g 


CONCLUSION 


The liability of the signatory to the contract is neither ex- 
pressly conditioned upon other parties complying with their contracts, 
nor upon the Secretary's taking steps to enforce their Agreements. Nor 
are such conditions to be implied, because to do so would do violence 
to the express provisions and the clear intent of the Agreement. That 
it igs the Government that is a party to the Agreement cannot serve to 
change these conclusions. Nor can the contractor rest upon any claim 
of imoossibility of performance, or frustration. he defense is, there- 
fore, ordinarily invalid. These conelusions, however, are subject to 
the qualification that if so many other parties signatory are violating 
the terms of their agreements as to constitute a substantial failure 
of consideration, and the equivalent of an abandonment of the common 
enterprise, the defense is valid. It would seem, however, that the 
facts of this case do not fall within this qualificatione 


Telford Taylor, 
Acting Chief, Brief and Opinion Section, 
Office of the General Counsel. 
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NGs at lea: 


PURCHASE OF VARIOUS COMMODITIES FOR RELIEF 


DISTRIBUTION 


Funds authorized to be appropriated under the Jones- 
Connally (Cattle) Act may be used for the purchase 
of dairy products for relief distribution through 
the Federal Surplus Relief Corporation. These 
products may be sold by the Corporation only if the 
sale will result in the distribution of the products 
for relief purposes, and may not be sold to enter 
into normal trade channels. Funds authorized by Sec- 
tion 6 of said Act, and funds appropriated by the 
Emergency Appropriation Act, fiscal year 1935, may 
be used for the purchase of dairy products for such 
relief distribution. 


Such expenditures for the purchase of dairy products would 
not require the levy of a processing tax wnless made 
as part of a production control program under Section 
&(1) of the Agricultural Adjustment Act. 


The Federal Surplus Relief Corporation may borrow funds 
from the Reconstruction Finance Corporation for the 
purchase of food, feed, and forage, and these funds 
can be repaid either out of relief funds or out of 
the sales of these commodities on the commercial market. 


Processing tax funds can be used as a partial source for 
the purchase of surplus wheat by the Federal Surplus 
Relief Corporation. 


Opinion Section Memorandum No. 169 
Dated August 15, 1934. 
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August 15, 1934. 


MAMURAN DUM 
ae pss ne sae 


ECONOMIC ADVISOR. 


Your memorandum to Mr. Jerome N. Frank, dated August ll, 1934, 
requesting an opinion on several questions, has been referred to me, 
and in reply thereto, I submit the following: 


QUESTIONS 


1. Can funds from the Jones-Connally Amendment to 
the. Agricultural Adjustment Act be used for the 
purchase of dairy products for relief distribu- 
tion through the Federal Surplus Relief Corpora- 
tion? Could these dairy products be later sold 
by the Corporation? 


ee Can the funds of the LaFollette Amendment also 
be so used? 


3- Can the funds of the "Emergency Appropriation Act, 
fiscal year 1935" also be so used? 


4. Would any of the funds so expended under questions 
1, 2, and 4 subsequently have to be covered out 
of processing tax receipts? 


5 Could the Federal Surplus Relief Corporation 
borrow funds from the Reconstruction Finance 
Corporation for the purchase of food, feed, and 
forage, the funds to be paid back later either 
out of relief funds or out of the sale of these 
commodities on the commercial market? 


6. Could processing tax funds be used as a partial 
source out of which the Federal Surplus Relief 
Corporation could purchase surplus wheat from the 
Pacific Northwest area? . 


OPINIONS 


1. The funds from the Jones-Connally Amendment may be 
used for the purchase of dairy products for relief 
distribution through the Federal Surplus Relief Corpor- 
ation. These dairy products may be later sold by the 
Corporation only if to do so will result in the products 
being distributed for relief purposes. The products 
cannot be sold to enter into normal trade channels. 


+986. 


Os The funds from the Lafollette Amendment may also be so 
used. 


3. The funds from the "Emergency Appropriation Act, fiscal 
year 1935" may. also be so used. 


4. Expenditures for the purchase of dairy products made 
pursuant to the appropriations in questions l, 2, and 3 
would not require the levy of a processing tax, provided 
that the purchase of such dairy products is not made — 
pursuant to a program for the reduction in the produc- 
tion for market of such dairy products, which is possible 
both under the Jones-Connally Amendment, and the "Emer- 
gency Appropriation Act, fiscal year, 1935."" Further, 
‘even if taxes are levied pursuant to such a program, the 
funds under which such benefit payments are made need 
not be reimbursed out of.the proceeds of such taxes. 


5. The Federal Surplus Relief Corporation can borrow funds 
from the Reconstruction Finance Corporation for the pur- 
chase of food, feed, and forage, and these funds can be 
repaid either out of relief funds or out of the sale of 
these commodities on the commercial market. 

6. Processing tax funds can be used as a partial source 
out of which the Federal Surplus Relief Corporation could 
purchase surplus wheat from the Pacific Northwest areae 


DISCUSSION 
Ry 


The funds from the Jones—Connally Amendment may be 
used for the purchase of dairy products for relief 
distribution through the Federal Surplus Relief Cor- 
poration. These dairy products may be later sold by 
the Corporation only if to do so will result in the 
products being distributed for relief purposes. The 
products cannot be sold:to enter into normal trade 
channels. 


The Jones-Connally Amendment (Secs 2 of the Cattle Bill, Public, 
No. 142, 73rd Cong., HeR. 7478) to the Agricultural Adjustment Act 
reads as follows; ; : 


"Sec. 2. Subsection (a) of section le of the 
Agricultural Adjustment Act, as amended, is amended 
by adding at the end thereof a new paragraph as follows: 


'!T>) enable the Secretary of Agriculture to 
finance, under such terms and conditions as he may 
prescribe, surplus reductions and production adjust- 
ments with respect to the. dairy-and beef-cattle in- 
dustries, and to carry out any of the purposes de- 
scribed in subsections (a) and (b) of this section 
(12) and to support and balance the markets for the 
dairy and beef cattle industries, there is authorized 


| 987- 


to be appropriated, out of any money in the Treasury 
not otherwise appropriated, the sum of $200,000, 000: 
Provided, That not more than 60 per centum of such 
amount shall™be used for either of such industries.!"! 


The purposes enumerated in-this Amendment, - to reduce surpluses, 
adjust production, and "to support and balance the market" for the dairy 
industry - may all be effectuated by the purchase of dairy products. 

The Amendment also authorizes the carrying out of any of the purposes 

Of Section 12 (b) of the Agricultural Adjustment Act. Under this sec- 
tion, ‘the removal of surplus agricultural products is authorized, and 

this may also be effectuated by the purchase of dairy products. Iti as 
therefore clear that dairy products may be purchased under the Jones- 

Connally Amendment. (See also Opinions Nos, 143 and 161). 


__It is also-clear that these dairy products so purchased may be 


‘distributed for relief purposes through the Federal Surplus Relief Cor- 
‘ poration. There is no requirement in the Jones-Connally Amendment, or 
in the Agricultural Adjustment Act, as to what shall be done with the 
products acquired pursuant to any of its powers. It seems clear that 
any disposition consistent with carrying’ out the purposes of the Act 

would be proper. Rélief distribution through the Federal Surplus 
Relief Corporation would clearly be such a disposition. 


The question whether these dairy products could later be sold 
by the Corporation, depends upon the terms under which the products are 
acquired by it from the Agricultural Adjustment Administration. 


needy and underfed throughout the country". The Secretary further stated 


that, "I propose to donate such cattle to the * * * Federal Surplus Re- 
lief Corporation, for distribution through proper relief channels as 
“You shall direct", and it is reiterated that "all such cattle will be 
distributed by you for relief purposes". It is then specifically de- 
Clared that: ia 


"It is understood that such cattle and the products 
thereof, after being donated by me to the * * * Federal 
Surplus Relief Corporation shall not re-enter into 
normal trade channels." . 


If the dairy products involved herein are thus being purchased pursuant 
to the removal of surplus of dairy cattle effectuated under this agree- 
ment it is clear that a sale could be made of the dairy products by 

the corporation only if to do so would effect the terms of the agreement. 
It is; of course, conceivable that relief distribution could be effected 
by a sale of the dairy products to some other relief organization. 
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Only a sale in furtherance of relief distribution could thus be proper, 
and not one which would result in the products re-entering normal trade 
channels, which is expressly prohibited by the Agreement. Nor would 

it seem that the provision in the letter stating that "all such cattle 
will be distributed by you for relief purposes" means that the actual 
distribution to the needy must be effected by the Surplus Relief Cor- ~ 
poration itself. Its proper interpretation would seem to be that it 
shall be the Corporation which will be the means to effect the relief 
distribution, and it seems that the Corporation could thus be the means 
under the terms of a proper sale to another relief organization. 


The conclusion that a sale of the products by the Corporation can 
be made only in furtherance of relief distribution must stand even though © 
the dairy products here in question are not those being purchased pur- 
suant to the specific removal program set out above. Under a general 
agreement entered into by the Secretary of Agriculture and the Corporation 
through an exchange of letters dated October 24, 1933, and November 10, 
1933, it is agreed that the relations of the Corporation to the Agri- 
cultural Adjustment Administration should be such as "to transfer basic 
farm surpluses from the open market to unemployed families on relief, 
who will consume them and thus keep them off the market." It is further 
stated that the purchases will be made only in "such quantities as can — 
be used for relief families over and above prior consumption." Therefore, 
pursuant also to this general agreement, products coming into the pos- 
session of the Corporation through Agricultural Adjustment Act activities 
could be sold only if to do so would further relief distribution and 
not re-enter the commercial market. 


Although it is possible that a sale of the products may be in 
furtherance of a program of relief distribution, so as to be proper 
both under the general and specific agreements above referred to, it 
seems that it would be well for clarification purposes to amend these 
agreements so as to leave no doubt but that a sale resulting in the 
effectuation of relief distribution is authorized. A sale of the prod- 
ucts ody the Corporation may not seem a practical method of the Corpora- 
tion's working out its relief problems. And there is always a possi- 
bility of the contention that a sale of the products by the Corporation 
was not contemplated, and is in conflict with the terms or spirit of 
the agreements, especially that one in which it is specifically stated 
that "all such cattle will be distributed by you for relief purposes". 
While this is unlikely, it is suggested that the clearing up of any 
doubt could be easily made and would be desirable. 


here is no question, of course, but that if it is determined 
that a sale would be proper to effectuate the relief purposes of the 
agreements, the Corporation would have the power to engage in such sales. 
Among the extremely broad powers appearing in this Corporation's Cer- . 
tificate of Incorporation is the specific power "to sell or otherwise 
dispose of any and all agricultural and/or other commodities, and/or 
products thereof" that it has acquired. (Sec. 3 (i)). 


BOBO. 
Dia 


The funds. from the LaFollette omen smerny may also 
be So used. 


The LaFollette Amendment (Sec. 6 of the Cattle Bill) reads as 
ors: 


"There is authorized to be appropriated the sum 
of $50,000,000 to enable the Secretary of Agriculture 
to make advances to the Federal Surplus Relief Corpor- 

— ation for the purchase of dairy and beef products for 
. distribution for relief purposes, * * *," 


Thus, under this Amendmént "the purchase of dairy products for distri- 
bution for relief purposes" through the Federal SD aS Relief Cor- 
poration is specifically authorized. 


Lids 


The funds from the the "Emergency A Pee Act, 
fiscal year. sar 1935" may also be so used. 


The Peeidnent part of this Appropriation Act reads as ostie®: 
"Emergency Relief 


"To meet the omergency and necessity for relief in 
stricken agricultural trade, to remain available until 
June 30, 1935, $535,000,000, to be allocated by the Presi- 
dent to supplement the appropriations heretofore made for 
emergency purposes and in addition thereto .for (1) making 
loans to farmers for, and/or (2) the purchase, sale, gift, 
or other disposition of, seed, feed, freight, summer fallow- 
ing and similar purposes; * * *." 


Although the purchase of dairy products is not specifically 
authorized by this appropriation Act, it has already been determined 
that its correct construction compels the conclusion that such activity 
miseproper if it will result.in eee "the emergency and necessity for 
relief in stricken agricultural areas". See Opinion No. 143; also see 
Decision Comp. Com., A-5ON38 August 6, 1934. 


Iv. 


Expenditures for the pur Chase of dairy products made 
pursuant to the appropriations in questions be ean 
3 would not require the the levy of a processing tax, pro- 
vided tl that the purchase of such dairy.products is not 
made pursuant to a program for the reduction in the 
ee for market of such dairy products, which 

gs possible both under the Jones- Connally Amendments, 
and the 'Bmergency “Appropriation Act, fiscal year, 

5." Further, even if taxes are levied pursuant 


to_such a program, the funds under which such benefit 


payments are made need not be reimbursed out of the 
proceeds of such taxese 


Neither the Jones-Connally Amendment, the LaFollette Amendment, 
nor the "Emergency Appropriation Act, fiscal year 1935", make any re- 
quirement that processing taxes shall be levied pursuant to the activi- 
ties authorized thereunder. 


Only when a reduction in production for market program is being 
carried out under Section 8 (1) of the Agricultural Adjustment Act, for 
which benefit payments are made, is it necessary to levy processing 
taxes (Sece 9 (a), Agricultural Adjustment Act). Such a reduction in 
production for market program may possibly be carried out under the 
Jones-Connally Amendment, which authorizes the carrying out of any of 
the purposes of Section 12 (b) of the Agricultural Adjustment Act, be- 
cause that Section provides that the funds therein appropriated may be 
employed for benefit payments, Such a benefit payment program could 
also be financed under the "Emergency Appropriation Act, fiscal year 
1935," if to do so would afford relief to stricken agricultural areas, 
for this Act appropriates funds "to supplement the appropriations here- 
tofore made for emergency purposes", and the appropriations made by the 
Agricultural Adjustment Act were "emergency" appropriations. 


Therefore, if a reduction in production for market program, 
pursuant to Section 8 (1) of the Agricultural Adjustment Act, ig/30 
initiated from the Jones-Connally funds, or from the "Rmergency 
Appropriation Act" funds, processing taxes would have to be levied. 
But, as we have seen, it is possible to purchase cattle under these 
two Acts pursuant to programs other than one for the reduction in pro- 
duction for markete (See Opinion No. 161). Under such circumstances, 
no processing tax would be necessary. 


It should also be pointed out, however, that if a reduction in 
production for market program is instituted pursuant to the Jones- 
Connally Amendment or the "Emergency Appropriation Act", so that a pro- 
cessing tax is required, it is not necessary that the appropriations 
be "covered out of the proceeds of these taxes in the sense that these 
particulari. funds need be roimbursed out of such taxes. The Act only 
requires that when benefit payments are made, taxes shall be levied. 

It makes no requirement as to what must be done with the taxes after 
they are collected. On the other hand, the Act does authorize the use 
of the taxes for purposes other than the payment of benefit payments. 

If these appropriations are, therefore, properly used to pay benefit 
payments pursuant to a reduction in production for market program, there 
is no requirement that they shall be reimbursed out of the proceeds of 
processing taxes levied pursuant to such a program. 


V. 
The Federal Surplus Relief Corporation can borrow 


funds from the Reconstruction Finance Corporation 
for the purchase of food, feed, and forage, and 


' 
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these funds can be repaid either out of relief funds 
or out of the sale of these commodities on the com- 
mercial market. | igh 


The Federal Surplus Relief Corporation is specifically empowered 
to borrow funds to carry out any of its purposes (Certificateof Incor- 
poration, Sects. 3 (1) and (m)). The purchase of food, feed, and for- 
age would be a proper activity under a number of the specific powers 
of the Corporation, such as the "expansion of markets for, removal of, 
and increasing and improving the distribution of, agricultural com- 
modities and products" (Cert. of Ince, Sec. 3 (a)), as well as pursuant 
to the power given to the Corporation to perform any of the functions of 
ap ma Adjustment Act, or certain relief Acts. (Cert. of Inc., 

CCe ei) SEES 


Also, the Corporation is specifically authorized to dispose of 
or remove agricultural commodities or products which it has acquired 
through borrowed money "through orderly marketing in the United States 
and/or elsewhere" (Cert. of Ince, Sece 3 (m)). It could certainly, 
therefore, repay the loan from»the Reconstruction Finance Corporation 
by the sale of the food, feed, and forage on the commercial markets. 
There also seems no question but that loans from the Reconstruction 
Finance Corporation could be repaid out of relief funds whenever the 
Corporation properly acquires such funds. Once the Corporation acquires 
any property, it is broadly given the power to "transfer" or "assign" 
it (Cert. of Ince, Sec. 3 (1)), and it is also authorized "to take and 
hold for any of its purposes, by * * * gift, * * * any property * * *! 
and "to own, operate, manage, lease, mortgage, pledge, sell, assign 
and transfer or otherwise dispose of and exercise all provisions of 
ownership over such property * * *." (Cert. of Inc., Sec. 3 (c)). 

Thus, any funds which the Corporation acquires as a result of other 
relief appropriations can be employed pursuant to any of the powers of 
the Corporation, such as the repayment of its loans, provided, of course, 
that the grant under wnich the relief funds are made to the Corporation 
do not prohibit the use of the funis for such purpose. 


VI. 


Processing tax funds can be used as a partial 

source out of which the Federal Surplus Relief 
Corporation could purchase surplus wheat from 

the Pacific Northwest area. 


Section le (b) of the Agricultural Adjustment Act in terms per- 
mits the use of the funds derived from processing taxes for the "re- 
moval of surplus agricultural products". Therefore, processing tax 
funds could be used to remove surplus wheat from the Pacific Northwest 
Area. 
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That the funds are ‘to be eee: only to ‘partially. pay eae 
wheat is immaterial. The means by’ which the Secretary chooses © 
move a surplus commodity are solely within his discretion, and. he 
elect to effect the purpose of Section le (b) by stpee Pu 
Of another corporation, or department (See Ean No. 71). nee 
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rh Telford Taylor, 
Acting Chief, Opinion ‘Sab 
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No. 119 


EFFECT OF LICENSES UPON PRE-EXISTING CONTRACTS 


‘Section 8(3) of the Agricultural Adjustment Act should be 
construed to mean that licenses issued there- 
under shall have application to contracts between 
private parties entered into prior to the passage 
of the Agricultural Adjustment Act. 


Section 8(3) of the Agricultural Adjustment Act, so construed, 
is not unconstitutional. 


Opinion Section Memorandum No. 188 
= Dated August 18, 1934 
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August 18, 1934. 


Se ional 


a on ees si iby rie eee pase Bek 
the following: i : eae I submit my. opinion upon 


QUESTION 


Can licenses issued under Section 8 (3) 
of the Agricultural Adjustment Act modify or 
render illegal the continued performance of 
contracts between private parties entered into 
prior to. the passage of the Agricultural Ad- 
justment Act? 


OPINION 


Licenses issued under Section 8 (3) of 
the Agricultural Adjustment. Act may include 
provisions the effect of which will. be to 
modify or render illegal the continued perform- 
ance of such contracts. 


DISCUSSION 


The effect of licenses upon contracts to which a state government 
or a municipality or the Federal government is a party is a question not 
within the scope of this opinion. Nor will the question of the rights 
inter se of the parties to contracts the continued performance of which 
has become illegal be here discussed, as the legal possibilities in this 
Particular are too numerous to be treated except in connection with 
Specific cases. 


section 8 (3) of the Agricultural Adjustment 
Act should _be construed to-mean t that. Licenses 


preexisting | contracts. _ 


The general rule is well-established that a statute will not 
ordinarily be construed as retroactive or retrospective. The courts 
are reluctant to read such an interpretation into statutes, and, 
unless the language shows that such was the intention of the legis- 
lature, or that no other construction will make the act effective, 
they will ordinarily interpret an act as prospective in operation 
only. United States v- Heth, 3 Cranch 398, 413 (1806); Twenty Percent 
Oeees, 20 Wall. 179, 187 (1873); United States v. Burr, 159 U.S. 7& 
(1895); United States v. United Shoe Machinery Co., 264 Fed. 138, 169 
(Z.D. Mo. 1920). 


However, the courts have not required that it be expressly stated 
in a statute that it is to apply to existing contracts. Particularly 
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where a statute has enacted an important rule of public policy, they © 
have held that the continued performance of such contracts is pro- 
hibited by the statute, even though no express provision to that effect 
is included. Thus in Louisville & Nashville Re Co. v. Mottley, 219 
U.S. 487 (1911), the court stated that it was the object of the Inter- _ 
state Commerce Act to eradicate all forms of discrimination and Ma 
jnequality in transvortation charges, and therefore declared that the 
intent of Congress that the act should apply to existing contracts was 
made clear. ; iat 


n * * * when, without making any exception of 
existing contracts, it forbade by: broad, Mexens 
plicit words any carrier to charge, demand, collect 
or receive a ‘greater or less or different 
compensation! * * * . The court cannot add an 
exception based on equitable grounds when Congress 
forbore to make such an exception." (at page 478) 


The same technique of looking to the object. of the statute and 
then noting the absence of any express exception for the benefit of 
existing contracts was employed in Adams Express Co.v- United States, 
512 U.S. 522 (1908), and Armour Packing Co. v. United States, 209 U.S. 
56 (1908, where the Supreme Court was construing the Interstate Com- 
merce Act and the Elkins Act. In Philadelphia, Baltimore & Washington 
RR. ve. Schubert, 224 U.S. 604 (1912), the Court examined the legis- 
lative history of the Employers!. Liability Act for light upon its 
object, noted the general terminology therein used, and then concluded 
that "ouly by such general application [to existing as well as subse- 
quent contracts] could the statute accomplish the object which it is 
plain the Congress had.in view", 


While there has been conflict in the décisiors with reference to 
this question under the Clayton Act, it has been held in two cases that 
it is to be construed as applying to contracts the making of which 
antedated passage of the Act, Elliott Machine Co. v- Center. 227 Fed. 
124 (W.D. Mich. 1915): Motion Picture Patents Co. ve Universal Film” 
Mfz. Co., 235 Fed. 398 (C.C.A. 2d, 1916). The contrary decision reached 
in United States v. United Shoe Machinery Co., 264 Fed. 138 (E.D. Mo. 
1920), was based wpon a construction of the language of the Act which 
emphasized its use of the future tense in providing that "it shall be 
unlawful for any person * * * to make such contracts" and the contrast 
of this phraseology to the language of the Employers! Liability Act 
which provides that "any contract * * * shall be void". 


Section 8 (3) of the Agricultural Adjustment Act empowers the 
Secretary of Agriculture . | 


"To issue licenses permitting processors, 
associations of producers, and others to engage 
in the handling, in the current of interstate or 
foreign commerce, of any agricultural commodity 
or product thereof, or any competing commodity or 
product thereof, .Such’licenses shall be subject 
to such terms and conditions, not in conflict 
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with existing Acts of Congress or regulations © 
pursuant thereto, as may be necessary to 

eliminate unfair practices; or charges that 

-prevent or tend to prevent the effectuation of 

the declared policy and -the restoration of normal 
economic conditions in the marketing of such . 
commodities or products and the financing thereof. 
The. Secretary. of Agriculture may suspend or revoke 
any. such license, after due notice and opportunity 
for hearing, for violations of the terms or con- 
ditions thereof. Any order of the Secretary sus- 
pending or revoking any such license shall be final 
if in accordance with law. Any such person engaged 
in such handling without a license as required by 
the Secretary under this section shall be subject to 
a fine of not more than $1,000 for each day during 
which the violation continues.!"! ; 


That the Agricultural Adjustment Act is an exoression of national 
policy and of broad application is clear from the declarations of 
emersency and of policy contained in Sections 1 and 2 of the Act. In 
pursuance of the declared policy, Section 8 (3) requires that licenses 
issued thereunder shall be subject to such terms and conditions as may 
be necessary to eliminate. unfair practices or charges. It is doubtful 
whether unfair practices can be eliminated if legislation tending to 
that end cannot be effective with respect to existing contracts. The 
prevalence of long-term contracts for distribution and long-term leases 
and corporate financial arrangements set up with a view to permanency 
renders it unlikely that trade practices can be affectively controlled 
if arrangements made prior to the passage of the Agricultural Adjust- 
ment Act are to be left. untouched merely because they have been set up 
by a contract. 3 


It is even more doubtful that economic conditions in marketing 
can be remedied if the long-term financial arrangements prevalent in 
many industries are to be exempted from the operation of the Act. That 
the Act had such arrangements in mind is supported by the fact that, 
according to Section 8 (3), restoration of normal economic conditions 
is to take place in the "financing" of agricultural commodities and 
products. Contracts made with a view to financing are quite likely to 
antecede contracts providing for subsequent distribution. In some 
cases, of course, they are inextricably intermingled. - 


In respect to its effect upon existing contracts, therefore, the 
Agricultural Adjustment Act is to be compared with such statutes as the 
Interstate Commerce Act, the Elkins Act, the Employers! Liability Act, 
and the Sherman and Clayton Acts. As has been shown, these acts have 
been interpreted to prohibit continued performance of private contracts 
inconsistent with the terms of the statutes. 


The only section of the Agricultural Adjustment Act which takes 
into consideration existing contracts in Section 18, which deals with 
the processing tax. While the problems arising in connection with 
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processing taxes are. quite distinct from those in connection with theta 
issuance of licenses, nevertheless the very existence of a section — ae 
labelled "existing contracts" in the Agricultural Adjustment Act indi- 99 
cates that the lawmakers were aware of the existence of this sort of 
prodlem, and the failure of Congress to exempt such contracts from the 
operation of Section 8 (3) the more strongly suggests that it intended 


no such exception. 


I conclude, therefore, that Section 8 (3) of the Agricultural 
Adjustment Act should de construed to mean that licenses issued there- 
under shall apply to preexisting contracts and acts performed pursuant 
to such contracts. : | NRA 


iy 


Act, if construed as heretofore indicated, is 


not unconstitutional. 


1 


Aw Article JI, Section 10 of the Constitution, prohibiting impairment of 


the obligation of contracts, does not apply to Federal legislation. 


Article I, Section 10 of the Constitution provides in part that: 


‘ 


"No State shall ve sie Pass any * * ¥* Tow im- 
pairing the Obligation of Contracts * * KM 


The proposition that the impairment of contracts clause has specific 
anolication to state governments and is not a limitation on Federal action 
is apparent from the face of the provision, and has frequently been avproved 
by the courts. See The Sinking-Fund Gases, 99 U.S. 700, 718 (1878); Tew 
York v. United States, 257 U.S. 591 (1922); Bloomer v. Stolley, BemaiaaG 
lo. 1559 (C.C.D. Ohio 1850); Hammons v. Watkins, 252 Pac. 616 (Arizona 
1927); Michigan Central R. Co. v. Slack, Fed. Cas. No. 952%a (0.C.D. Massey 
1876); Evons-Snider-Buel Co. v. McFadden, 105 Fed. 293, 297 (C.G.Ae ete 
1900): Nortz v. Miller, 285 Fed. 778, 760 (S.D. N.Y. 1921), aff'd @8 
Bem (GLa Ces he wed uager. . 


It should, however, be noted that Federal statutes ostensibly _ 
directed against contract. rights may be questioned under the Fifth Amend= © 
ment +o the Constitution, which forbids the passage of any Federal statute 
which deorives any person of property without due process of law. Lynch ve 
United States, 54 S.Ct. 840 (1934); In re Sabin's Estate, 131 Misc. 451, 0m 
227 N.Y. Supp. 120 (1928), rev'd on other grounds 224 App. Div. 702, 228 
N.Y. Suvp. 890 (1988); cf. 22 Op. Atty. Gen. 192 (1898). This aspect of 
the »resent question will be dealt with in detail below. | | 


B. Congress, in the exercise of its power under the Constitution, may 
pass laws which affect and impair the obligation of existing private ~ 
contracts. = 


In Mitchell v. Clark, 110 U.S. 633 (1884), which dealt with certain 
defenses available to public officers in actions against them for acts) 


» i le 
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anes under orders during the Civil War, the Supreme Court’ clearly 
‘ha eee pelts where aq statute is grounded upon a recognized’ consti tu- 

ional power,’its effect: upon. ‘exis ting contracts is ay relevant to the 
i of power to’ eee such a eras 


- 


th ok 
* where the question of the power oe 


Congress arises, as in the legal tender cases, 
and in bankruptcy cases, it’ does not depend 
upon the incidental effect of its exercise on. 
' contracts,.but on ‘the existence of the Ronee, 

itself." (at: page 643) ; 

Under es at was early held that-Congress might: 
modity the laws: relating to legal tender, and that such modification was 
effective as to existing contracts. Legal Tender Cases, 79 U.S. 457 
(1870). In the course of its epinion the Court Stated: 


: NEvery contract for the payment.of money, 
simply, is necessarily subject to: the consti- 
mae * tutional power of the government over the 

currency, whatever that power may be, and the 
obligation of the parties is, therefore, 

assumed with reference to that power. Nor is 
this singular. A covenant for quiet enjoyment 
is not broken, nor is its obligation impaired by 
the government's taking the land granted in 
virtue of its right of eminent domain. The ex- 
pectation of the covenantee may be disappoint- 
ed. He may not enjoy all hé anticipated, but 

the grant was made and the covenant undertaken in 
subordination to the paramount right of the 
government. 

* * * 
"Directly it may, confessedly, by passing _ 

a bankrupt act, embracing past as well as future 
transactions. This is obliterating contracts 
entirely. So it may relieve parties from their 
apparent obligations indirectly in a multitude 

of ways. It may declare war, or, even in peace, 
pass nonintercourse acts, or direct an embargo. 
All such measures may, and must operate serious-— 
ly upon existing contracts, and may not merely 
hinder, but relieve the parties to such contracts 
entirely from performance.. It is, then, clear 
that the powers of Congress may be exerted, though 
the effect of such exertion may be in one case to 
annul, and in other cases to impair the eg calsat 
aa tented (at page eae 


It is in the exercise of its power to regulate commerce that 
Congress has perhaps most frequently acted in such a way as to nullify 
the provisions of existing contracts. This is illustrated by cases up- 
holding the validity, as against conflicting contractual obligations, of 


-~1000- 


statutes or regulations prohibiting rebates, concessions or discriminatory 
freight rates. ‘Armour Packing Co. v. United States, 257 U,S. 591 (1922); 
Lewis, Leonhardt & Co..v. Southern Ry. Co., 217 Fed., 217 Fed. 321, 324: 
(C.C.A. Sth, 1914); W.M. Carter Planing Mill Co. v. New Orleans, M. & C. 
R. Co., 112 Miss. 148, 72 So. 884 (1916). Contracts providing for free 
passes must also yield to the statutory provision against receiving Be 
greater or less or different compensation" for the transportation of 


Se 


terms. Philadelphia, Baltimore & Wash. R.R. v. Schubert, 224 U.S. 605 
(1912). An agreement in restraint of trade, although lawful when made, 
became illegal on-the passage of the Sherman Act. United States v. Trans- 
Missouri Freight Assoc., 166 U.S. 290 (1897). Prior contracts have.also 
been held subject to the provisions of the Clayton Act. Motion Picture 
Patents Co. v. Universal Film Mfg. Co., 235 Fed. 398 (C.C.A. 2d, 1916); 
Blliott Machine Co. v. Center, 227 Fed. .124-(W.D, Mich. 1915)... Butecrs 
United States v. United Shoe Machinery Co., 264 Fed. 138 (E.D. Mo. 1920). 
(basing its decision on a construction of the language of the Act and not 
on constitutional grounds). 


The considerations which underlie decisions upholding the power 
of Congress to override the terms of prior contracts are stated in the 
schubert case, supra, in the following terms: — 


" * * * The power of Congress, in its regula- 

tion of interstate commerce, and of commerce 

in the District of ‘Columbia and jin) the Terri; 
tories, to impose this liability, was not fettered . 
by the necessity of maintaining existing arrange- 
ments and stipulations which would conflict with the 
execution of its policy. To subordinate the exercise 
of the Federal authority to the continuing operation 
of previous contracts, would be to place, to this 
extent, the regulation of interstate commerce in 

the hands of vorivate individuals and to withdraw 
from the control of Congress so much of the field 
as. they might choose by prophetic discernment to 
bring within the range of their agreements. The 
Constitution recognizes no such limitation. It 

is of the essence of the delegated power of 
regulation that, within its sphere, Congress 

should be able to establish uniform rules, im- 
mediately obligatory, which as to future action 
should transcend all inconsistent provisions, 

Prior arrangements were necessarily subject to 

this paramount authority." 


Despite the fact that the state governments are subject tg the 
Constitutional prohibition against impairment of the obligation of 
contracts, state legislation modifying or declaring illegal further 
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; —e of existing contracts has been frequently sustained by the 
eect w ra Nae abe enunciated .the rule that contracts are made 
oe, : iy exercise of the police power of the state, and that 

) vheretore state laws may subject existing contracts to their provisions 
without infringing the obligation of contracts clause. This distinction 


has been recently expressed by th : 
e Supr . 
286 U.S. 374 (1932): y preme Court in Sproles v. Binford, 


" * * * Contracts which relate to the use of the 
highways must be deemed to have been made in con- 
templation of the regulatory authority of the State. 
With respect to the power of Congress in the regula- 
‘tion of interstate commerce, this Court has had 
frequent occasion to observe that it is not fettered 
by the necessity of maintaining existing arrange- 
ments which would conflict with the execution of its 
policy, as such a réstriction would place the regula- 
tion of interstate commerce in the hands of private 
individuals and withdraw from the control of Congress 
SO much of the field as.they might choose by prophetic 
discernment to bring within the range of their agree- 
sments. Louisville & Nashville R. Co. v. Mottley, 


Schubert, 224 U.S. 603, 613, 614; New York Central 

@ Hudson River R.'Co. v. Gray, 239°U.S. 583; Conti- 
mental: Ins. Co. v. United States, 259°U.S5, Loe; 17l. 
The same princivle applies to state regulations in 
the exercise of the police power. Rast v. Van Deman 
& Lewis, 240 U.S. 342, 363; Union Dry Goods Co. Vv. 
Georgia Public Service Comm., 248 U.S. 372, 375, 376; 


Producers Transportation Co. v. Railroad Comm,, 251 
U.S. eco, eee: Sutter Butte Canal Co.'v, Railroad 
Comm., 279 U.S. 125, 137, 138; Morris v. Duby, supra.” 


(at pages 390-391) 


+ In St. Paul & Tacoma Iumber Co. v. Northern Pacific Ry, Co-., 296 
Fed. 749 (W.D. Wash. 1924), where the validity of a state rate regula- 
tion as applied to existing contracts was called in question, the court 
refused to assent to a proposed distinction of rate cases arising under 
the interstate commerce power of Congress, and relied upon a quotation 
froi Raymond Iumber Co. v. Raymond Light & Water Co., 9 Wash, 330, 159 

Pec. 133: 


"Tt will be noticed that two of the cases cited 

and quoted from are based wnon the commerce clause 

of the federal Constitution. But the principle is 

the same. The commerce clause of the Constitution 

is a delegation of power to the United States. The 
federal Supreme Court holds that contracts valid 

when entered into are made subject to the subsequent 
exercise of the power of Congress. The police power 
of the state is not a delegated, but a reserved power. 
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The cases of Chicago, B. & Q.R. Co. v. Nebraska, 
and Milwaukee Electric, etc. Co. v. Wisconsin 
Railroad Commission, supra, are cases involving — 
the exercise of the police power of the state; and 
the rule is the same, whether the contract be one. 
which is within the commerce clause of the federal 
‘constitution or one which is within the police 
power of the state. In one case, it is subject to 
the laws subsequently passed by Congress; and in 
the other, it is subject to the laws subsequently 
passed by the state Legislature. The clause of 
the federal Constitution which provides that no 
law shall be passed which impairs the obligation of 
a contract is not applicable to legislation within 
the scope of the police power." 


The right of the states to regulate intrastate railroad rates, and 
to enforce such rates even with respect’ to acts under existing contracts, © 
has been consistently sustained. Portland Railway, L. & P. Oo. V- Rail- 
road Comm. of Oregon, 229 U.S. 397 (1913); Carson Lumber Co. v. St- louis 
& S.F. Railroad Co., 198 Fed. 311 (E.D. Okla. 1912); Chicago, Be & Q-Re 
Co. v. Iowa, 94 U.S. 155 (1876). The same is true as to oil pipe line 
rates, and charges for supplying electrical power. _Producers Transporta- 
tion Co. v. Railroad? Comm. of California, 251 U.S. 228 (1920); Union 
Dry Goods Co. v. Georgia Public Service Corp., 248 U.S. 3¥2 (1919). 


Cases declating the extent of the state power with reference to 
existing contracts are by no means confined to the field of rate regula- 
tion. A number of cases have held that state liquor laws may invalidate . 
leases where, by the terms of the lease, use of the premises is restricted 
to certain acts prohibited by the liquor lawse Halloran v. Jacob Schmidt 7 
Brewing Co., 162 N.W. 1082 (Minn. 1917) Brunswick-Balke-Collender Co, V+ — 
Seattle Brewing &M.'Co., 98 Wash. 12, 167 Pac. 58 (1917); Heart v. Hast o 
Tennessee Brewing Co., 121 Tenn. 69, 113 S.W. 364 (1908); Hooper v. Mueller, 
158 Mich. 595, 123 N.W. 24 (1909). The same conclusion was reached under 
the National Prohibition Act. Doherty v. Monroe Eckstein Brewin CO-, 
196 App. Div. 708, 187 N.Y. Supp. 633 (1921); Kaiser v. Ziegler, 187 N.Y. 
Supp. 638 (1921). A few cases have held that such laws do not invalidate 
a-lease or relieve the tenant of the obligation of paying renusiaa—— 
though under the statute any further use of the premises would be illegal. — 
Hecht v. Acme Coal Co., 19 Wyo. 18, 113 Pac. 788 (1911); J.J. Goodrun ; 
Tobacco Co. Vs Potts-Thompson Liquor Co., 133 Ga. 776, 66 S.5. 1081 (1910)+ 
But no cases have held state liquor laws ineffective with respect to exist- 
ing leases, i 4 


Other cases under state statutes deal with quite diverse situa- 
tions. In Atlantic Coast Line R. Co. v. Finn, 195 Fed. 685 (C.0,A. 
4th, 1922), it was held that a state liability statute providing that the 
acceptance by an employee of benefits from a relief department shall not 
bar a recovery is effective, notwithstanding existing contracts to the . 
contrary. In Ridge v. Miller, 47 S.W. (2d) 587 (ark. 1932), the president 
of a school board who had contracted to transport pupils to school was y, 
held not entitled to compensation as a result of the subsequent enactment 


fy 


=". 


“=1008% 


ake Statute making such contracts by any member of a school board null and 
oo See also: School District No. 16 of Sherman’ County v. Howard, 5 Neb. 
Unoff. 540, 98 N.W. 666 (1904). .In Cordes v. Miller, 39:-Mich. 581 (1877) 

a covenant in the lease of a wooden. building binding the landlord to re- 
build in case the building burned was held released by thé passage of a 
valid municipal ordinance forbidding the erection of wooden buildings. See 
also Poledor v. Mayerfield, 173 N.E. 292 (Ind. App. 1930). 


The conclusion that license provisions under Section 8 (3) of the 


Agricultural Adjustment Act may be given effect with respect to acts per- 


formed under preexisting contracts is not, in my opinion, impugned by the 
recent decision of the.Supreme Court in lynch v. United States, 54 S. Ct. 
840 (June 4, 1934). In this case, action was brought against the United 
States in the Federal ‘courts upon a policy for yearly renewable term in- 
Surance issued to the plaintiff's decendent pursuant to the War Risk In- 
surance Act. The United States demurred upon the ground that consent to 
be sued had been withdrawn by Section 17 of the so-called Economy Act, 
approved March 20, 1933. That section provided, in part, that: 


i * * * All laws granting or pertaining to 
yearly renewable term insurance are hereby 
repealed * * *," 5 


The Supreme Court, speaking through Mr. Justice Brandeis, held that 
the intended effect of this statute was not to destroy the remedy by with- 
drawing the sovereign consent to be sued but to take away the contract 
right, that rights arising out of a contract with the United States are 
property rights and protected by the due process clause, and that a statute 
which purported to take away that right in the name of economy alone was 
invalid under the Fifth Amendment to the Constitution, That the Court had 
no intention, and expressly avoided any implication, of deciding that 
Congress has no power to pass laws the effect of which may be to deprive 
persons of contract rights is clear from the following portion of the 
Opinion: 


"The Solicitor General does’ not suggest either 

in brief or argument, that there were supervening 
conditions which authorized Congress to abrogate 
these contracts in the exercise of the police or 

any other power. The title of the Act of March 

20, 1933, repels any such suggestion. Although popu- 
larly known as the Economy Act, it is entitled an 
Tact to maintain the credit of the United States!. 
Punctilious fulfilment of contractual obligations 

is essential to the maintenance of the credit of 
public as well as private debtors. No doubt there 
was in March, 1933, great need of economy. In 

the administration of all government business 
economy had become urgent because of lessened 
revenue and the heavy ovligations to be issued in 
the hope of relieving widespread distress. Congress 
was free to reduce gratuities deemed excessive. But 
Congress was without power to reduce exoenditures by 
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abrogating contractual obligations of! the United 
States. To abrogate contracts, ‘in the attempt 
to lessen government expenditure, would be not 
the practice of economy;but the act of repudia- 
tion. .'The United States are as much bound by 
their contracts as are individuals. If they 
repudiate their obligations, itis as michare- 
pudiation, with all the wrong and reproach that 
term implies, as it would be if the repudiator - 
had béen a State or a municipality or a citizen. ! 
The Sinking Fund Cases, 99 U.S. 700, 7190" 


The first sentence of the foregoing quotation must constitute 
recognition of what had long been regarded as well-settled: that 
Congress in the exercise of its powers may, where necessary to. the prover 
execution of those powers for the benefit of the public, abrogate or 
modify contract rights. In such instances, and clearly under Section 8 
(3) of the Agricultural Adjustment Act, the effect of the statute upon 
contracts is purely incidental to the accoriplishment of a proper Federal 
purpose. But the sole object toward which the statute in question in the 
Lynch case was directed was relief from the burden of the obligation. 
This the Court held to be no proper exercise of the power to maintain the 
credit of the United States.’ In addition, it should be noted that the 
Court may well have been influenced in its conclusion by doubt whether 
Congress had really intended the result accomplished by the language of 
the statute for, in Mr. Justice Brandeis! words: . 


"In order to promote efficiency in adminis- 
tration ‘and justice in the distribution of War 
Risk Insurance benefits, the Administration was 
given power to prescribe the form of policies 
ond to make regulations. The form prescribed 
provided that the policy should be subject to 
all amendments to the original Acty tovalt 
regulations then in force or thereafter adopted. 
Within certain limits of application this form was 
deemed authorized by the Act, United States V- 
White, 270 U.S. 175, 180, and, as heldsin that 
case, one whose vested rights were not thereby 
disturbed could not complain of subsequent legis- 
lation affecting the terms of the policy. Such 
‘legislation has been frequent. Moreover, from 
time to time, privileges granted were voluntarily 
enlarged and new ones were given by the Govern- 
ment. But no power to curtail the amount of the 
benefits which Congress contracted to pay was 
reserved to Congress; and none coulc be given 
by any regulation promulgated by the Administra- 
tor. Prior to the Economy Act, no attempt was made 
to lessen the obligation of the Government. Then, 
Congress, by a clause of thirteen words included 
in a very long section dealing with gratuities, 
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repealed ‘all laws granting ot pertaining to 
yearly renewable term insuratce!. ‘The repeal, 
ae valid, abrogated outstanding contracts; and 
relieved the United States from all liability 
on the contracts without making compensation to 
the beneficiaries. 


aa * * 
"War Risk Insurance and the war gratuities 
were enjoyed, in the main, by the same classes 

of persons; and were administered by the same 
government agency. In respect of both, Congress 
had theretofore expressed its benevolent purpose 
perhaps more generously than would have been 
warranted in 1933 by the financial condition of 
the Nation. When it became advisable to reduce 
the Nation's existing expenditures, the two 
classes of benevolences were associated in the 
minds of the legislators; and it was natural that 
they should have wished to subject both to the 
Same treatment. But is is not to be assumed 

that Congress would have resorted to the device 
of withdrawing the legal remedy from beneficiaries 
of outstanding yearly renewable term policies if 
it had realized that these had contractual rights. 
It is, at least, as probable that Congress over- 
looked the fundamental difference in legal inci- 
dents between the two classes of benevolences 
dealt with in § 17 as that it wished to evade 
payment of the Nation's legal obligations." 


In conclusion, a few cautionary observations must be made. This 
Opinion is not directed to the question of what effect licenses and 


_ particular provisions thereof may be held to have upon the rights or 


parties to preexisting contracts between themselves. All that is now 
decided is that performance of acts forbidden by a license will be 

illegal even though such acts are done pursuant to previous agreement. 
The question of the rights of the parties inter se will vary according 


"to the nature of the particular contract or license provision involved. 


In some cases the contract may be held to be completely terminated. In 
other instances, the decision may be governed by an analogy to certain 
rate cases which have held preexisting contracts not to be terminated but 
to be modified in accordance with rate regulations. Suburban Water Co. 


v. Borough of Oakmont 268 Pa. 243, 110 Atl. 728 (1920). Some contracts may — 


be nelad to be severable, and to remain in effect as to such provisions as 
are not in conflict with the licenses. It is possible that, where 
revocation of a license prevents a party from fulfilling his contract, 
the agreement will be held merely to be suspended pending recovery oi the 
right to do business. Finally, there will’ in many cases be serious 
question whether the courts will hold a contract to continue in effect 
despite the fact that performance has been rendered exceedingly burden- 
some by reason of a license provision, or whether they will hold that the 
obligation to perform has been removed by the licensee The answers to 
these and related questions must await the submission of specific cases. 


I conclude that licenses may be Lashed wnceanee 
the Agricultural Adjustment Act the provisions of Beenie 
or modify the rights of parties to preexisting private contracts. 


ein a ea “pelfora pa 8 
ene aaebate Chief,Opinion sect 
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RIGHTS OF TOBACCO DEMONSTRATORS UNDER FLUE-CURED 


TOBACCO ADJUSTMENT CONTRACTS 


The tobacco demonstrator is not a share-cropper. He is a joint- 
venturer, and is co-tenant of the crop. 


Where a tobacco production adjustment contract calls for reduc- 
tion of acreage below the minimum guaranteed by the 
demonstrator's prior contract with the producer, the 
demonstrator's consent is essential to the effectua- 
tion of the purpose of the acreage reduction program. 
In that case, the demonstrator becomes one of the in- 
tended beneficiaries of the contract and whatever 
promises are made to him by the producer in exchange 
for his consent to the adjustment contract will be 
enforcible under the contract against the producer 
by the demonstrator and by the Secretary. 


Where the demonstrator's prior right is not thus defeated by 
the adjustment contract, he has no valid claim 
arising out of the contract, even though he may 
have participated in the designation of the trustee 
under the contract and even though he may be 
designated as share-cropper or share-tecnant. 


The demonstrator may, nevertheless, have valid claims to a por- 
tion of the equalization payment arising under inde- 
pendent agreements with the producer. Such claims 
are controlled entirely by the local law and by the 
individual circumstances. It would not be proper to 
render an opinion or issue an Administrative Ruling 
controlling such claims, 


The Administration should make payment in the manner described 
in Paragraphs 23 and 24. The trustee under these 
paragraphs’ should distribute the payment to the per- 
sons. designating him, as their interests may appear. 
If the demonstrator is privy to the contract, his 
participation in the designation of trustee must be 
recognized. The trustee may protect himself by 
interpleader. 


f the demonstrator is not privy. to the contract and does not, 
therefore, participate in the equalization payment, 
the equalization payment must not be based unon his 
share of the 1933 crop. 


Opinion Section Memorandum No. 192 
Dated August 22, 1934, 
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August 22, 19324 


_ MEMORANDUM TO MR. LANIER 
Administrative Rulings, Tobacco Section 


ANALYSIS OF TOBACCO DEMONSTRATORS! CLAIMS UNDER FLUE-CURED 


- A tobacco demonstrator is’ an expert tobacco. grower who directs the 
cultivation and marketing of tobacco, supplying fertilizer, twine, 
pporson, in exchange for an undivided interest in the crop. He frequent- 
dy Supplies seed, and to some extent he may finance the operations. The 
me ooucer binds himself to follow the instructions of the demonstrator. 

| The relationship between the demonstrator: and the producer is an inde- 
ah contract relationship which may be fairly described as a joint 
venture. + oie Biahs 


A share-cropper is a mere laborer. The relationship of the vro- 

» ducer and share-cropper is that of master and servant. The demonstrator 

_ is not a share-cropper, since he has independent superintendence of all 
“Operations in the production of the tobacco. . 


PL 


The 1934 contract provides for three distinct payments by the 

‘Secretary. The first payment is a rental payment going to the producer 

_ alone and need not concern us. The other two are the adjustment payment 
-and the price-equalization payment. 


Laces 


- Consider first the adjustment payment. Paragraph 19 defines its 
amount. It is measured by the market value of the crop. Paragraph 23 
“prescribes the manner of making adjustment payments: 


"(5) Each adjustment payment provided for by this 
contract shall be paid to the producer unless the 
tobacco produced on this farm in 1934 is. produced with 
the aid of share tenants and/or share croppers. (b) In 
the event that such tobacco is produced with the aid of 
Share-tenants and/or share croppers each adjustment 
payment shall be paid to the producer if designated as 
trustee (or to such other person as may be designated as 
trustee) by the producer and such share tenant and share 
cropper on this farm as have at the time of such designa- 
tion an interest in the tobacco produced on this farm in 
1934 or in the proceeds therefrom. (c) Such designation 
shall be on forms to be approved by the Secretary. (4d) 
Said trustee shall distribute such payment to those so 
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designating: him as trustee, as their interests may appear, 
in the same proportion as the net market values of the 
respective shares of such persons in the tobacco. pro- 

duced on this farm in 1934 bear to the net market value 

of the total amount. of. such tobacco." (Letter supplied). 


Iv. 


Payments are thus to be made in the first instance to the producer 
or to a trustee designated by the producer, the share-croppers, and siHare- 
tenants. It would ordinarily be a fair inference that tne persons 
beneficially interested in the contract include, only the producer, the 
Share-tenants and share-croppers. The language. is not determinative of 
this ooint, however, and a consideration of the’ structure of the adjus t- 
ment program will show that that. inference is improper. 


Payments under the adjustment contracts - are made Lorne reduction 
of acreage in production. They are to be made to those persons whose co- 
Operation is essential to the effectuation of such reduction. Payment is — 
made to the producer alone or to a trustee alone as a matter of more 
administrative convenience. The ultimate beneficiaries are all persons 
whose cooperation is essential to the effectuation of the reduction programs 


These contracts cannot be treated as mere adversary transactions. 
The Administration entered into them for the benefit of the public and 
primarily for the benefit of the parties themselves. Reduction of acre- | 
age has no value in itself but only as it benefits the public, and especiall 
the farmers. The Secretary is authorized to enter into such contracts only 
as means for benefiting farmers. It is clear then that the persons for 
whose benefit the contract was entered into by the Secretary include those 
signing the consents as well as, if not more than, it does the producer. 
The subscribing producer may be an absentee landlord; the consenting 
parties may be share-tenants, share-croppers, demonstrators, laborers hold- 
ing liens, any of whom are farmers in a more real sense than is the producer 


Moreover, the consenting parties are persons without whose coopera- — 
tion tne reduction program could not be realized. Now when the contracts 
were entered into it was likely that they would not wholly accomplish their ' 
purpose in a single year but would have to be renewed. If consenting 
parties were permitted to be defrauded by producers and put to their own 
initiative to obtain redress, it would be very much more difficult to gain 
their consent again. The Administration had an interest, therefore, to 
protect consenting parties and must have been bargaining for that protection 


Finally, that the Administration treated the consenting parties 
aS privy to the adjustment contracts is shown by the various rules and 
regulations in which the Administration purported to bind consenting 
parties in a way which could probably not be done were they not privy to 
the contract. Thus, Tobacco Regulation 9 binds tobacco demonstrators 


who nave signed tobacco contracts not to assist in the production of 
indenendent tobacco. 


For these reasons, I conclude that any person so situated that nis 
consent is essential to the reduction program and who signs the contract 


i 
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as consenting party, is privy to the contract. Promises made by the pro- 
meer to obtain his consent are part of the contract and enforcible under 
a+ (except for fraud, duress, and the like) by him and by the Secretary. 
(It is necessary to remember that the documentary forms do not constitute: 
the contract but are merely partial evidence of it.) 


V. 


The considerations supporting this conclusion are fully applicable 
to tobacco demonstrators when the demonstrator's prior contract with the 
producer provides that a certain minimum acreage at least be used in 
tobacco production, and the adjustment contract calls for reduction below 
that minimum. If, in such a case, to obtain his consent the producer 
promises the demonstrator a share of the adjustment payment proportionate 
to his interest in the crop, that promise is an obligation under the 
contract enforcible by the demonstrator and by the Secretary. 


On the other hand, if the demonstrator has no such prior right, his 
consent is not necessary; he is not privy to the adjustment contract; and 
any promises made to him by the producer to obtain his consent are inde- 
pendent transactions. Even if supported by a consideration, they do not 
create obligations enforcible under the adjustment contract. It would be 
improper for the Department to render an opinion or make a ruling purport- 
Mee to control such a case. ; 


Vi. 


In either case, the Administration should make payment in the manner 
described in paragraph 23 - that is, to the producer alone if there are no 
share-tenants or share-croppers, and if there are tenants or share-croppers, 
to the designated trustee. If payment is made to a trustee, the trustee. 
should distribute the payment to the persons designating him, as their 
interests may appear. It is up to the producer, after he has received his 
money in one way or the other, to perform his obligations to the demonstra- 
tor. The demonstrator ordinarily has a right enforcible only against the 
producer and not against the Administration, the trustee or the other 
beneficiaries. 


The situation is materially altered, however, where the demonstra- 
tor has not merely consented to the offer but has participated in the 
designation of the trustee. 


It is now clear that paragraph 23 must be strictly limited in its 
effect to the mere description of the manner of payment in the first 
instance. Explicit provision is made for the situation where share- 
tenants and share-croppers participated in the production of the crop, not 
because it is intended to limit the class of beneficiaries, but only to 
protect the interests of such persons in view of the fact that they are 
usually unable to protect themselves. It is therefore proper to construe 
the ohrase "designated as trustee * * * by the producer and * * * share= 
tenants and share-croppers" as not excluding the case where the trustee 
is designated by the producer, share-tenants and share-croppers, and in 
addition by other persons entitled to a portion of the payment. Thus, 
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where the consenting demonstrator is a privy to the contract,as explained ; 
above, and has also participated in the designation of the trustee, the 
trustee will be under a duty to’ distribute to- him a part of the total pay- 
ment in the proportion that the market value of his share in the tobacco 
Ee ances on the farm in 1934 bears to he net market value of the total 
amount of the tobacco. 


et re. 


Particularly will the trustee be under such a duty where in the 5 
designation of trustee the demonstrator is called a share-cropper. For, 
even though the demonstrator is in fact not a share-cropper, an agreement ‘ 
between him and the producer that he is to be considered a share-cropper 
may be binding upon the producer as one of the promises made to secure the . 
demonstrator's consent. ‘It will be binding against the true share-tenants i 
and share-croppers, since they are nat adversely affected. It will be i 
binding on the trustee, since the trustee receives the payment and must 
distribute it under the contract. It will probably be binding upon the 
Administration, since itis Likely. that the denomination was used on the 
advice of the county agent. The designation must be on a form prepared 
by the Secretary, and any interpretation of that form by the Secretary's 
agent, within the scope of nis rept or implied authority, will be bind- 
ing upon the Secretary. 


Where the demonstrator is not privy to the contract, his partici- 
pation in the designation of the trustee may be ignored since he is not 
a share-cropper and has no right under the contract to be considered one. b] 
The trustee is not called upon to decide this question at his peril, ‘ 
Since he is entitled to have it settled by a court in an action of inter- | 
pleader. ; 


Nth e 


Consider now the equalization payment. Paragraph 20 defines its 
amount. It is measured by the amount of tobacco of the 1933 crop sold 
before certain dates. Paragraph 20, also; states that the equalization 
payment is paid "for the benefit of the producer and such share-croppers 
and/or share-tenants as had an interest in such tobacco." 


Paragraph 24 prescribes the manner of payment: 


"(a) Each price-equalizing payment provided for by 
this contract shall be paid to the producer unless the 
tobacco produced on this farm in 1933 and sold through 
an auction warehouse market prior to and including 
October 28, 1933, was produced with the aid of share- 
tenants and/or share- croppers. (b) In the event that 
such tobacco was produced with the aid of share tenants 
and/or share croppers, each price-equalizing payment 
Shall be paid to the producer if designated as trustee 
(or to such other person as may be designated as trustee) 
by the producer and such share tenants and share croppers | 
on this farm as at the time of such sale had an interest 
in such tobacco. (c) Such designation shall be on forms 
to be approved by the Secretary. (d) Said trustee shall 


> Ro. 
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oe such payments to those so designating him as 
eae gba ei may appear, in the same pro- 
a oe as the net marxet values of the respective shares 
of such persons in such tobacco bore to the net market 


value of the total amount of suc! ; 
supplied). Suis aes (Letters 


VWETLS 


, Paragraph 20 indicates that it was not intended to give an interest 
the price equalization payment, as such, to any but the producer, 
ts: and share-croppers. Therefore, the mere participation by 
. seenstrator in the designation of trustees, without more, would not 
entitle him, under the interpretation given the parallel provisions of 
paragraph 23, to any portion of the payment. The trustee must make dis- 
tribution to the beneficiaries winder the contract. As to this payment, 
the contract provides in terms that the beneficiaries are to be the pro- 
ducer, share~tenants, and share-croppers. (It will be remembered that 
there is no such explicit naming of beneficiaries in paragraph 19 or 23). 


But, even though the demonstrator would not otherwise be entitled to 
any vortion of the equalization payment, if in order to obtain his consent 
to the contract he was promised a portion of the equalization payment by 
the producer, that promise is part of the contract and enforcible under it. 
Particularly is this so if in the designation of trustee the demonstrator 
is termed a Share-cropper. For an agreement that the demonstrator shall. be 
treated as a share-cropper is binding under the contract against the pro- 
ducer, the true-share-tenants and share-croppers, the trustee, and probably 
also the Secretary. 


IX. 


If the tobacco demonstrator is not privy to the contract and does 
not participate in the equalization payment, his share of the crop cannot 
be used as the basis for the measurement of the equalization payment under 
the terms of Paragraph 20 of the contract. If checks have already gone out 
upon the total crop, the producer should be notified that except in those 
Cases where the demonstrator is a party to the contract and entitled to a 
portion of the payment, that portion of the payment representing the 
demonstrator's share of the crop must be returned to the Administration. 


SUMMARY 


1. The tobacco demonstrator is not a share-cropper. He is a joint- 
venturer, and is co-tenant of the crop. 


5. Where the tobacco production adjustment contract calls for re- 
duction of acreage below the minimum guaranteed by the demonstrator's 
prior eontract with the producer, the demonstrator's consent is essential 
to the effectuation of the purpose of the acreage reduction program. In 
that case, the demonstrator becomes one of the intended beneficiaries of 
the contract and whatever promises are made to him by the producer in ex- 
change for his consent to the adjustment contract will be enforcible under 
the contract against the producer by the demonstrator and by the Secretary. 
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3, Where the demonstrator's prior: right.is not.thus defeated by 
the adjustment contract, he has:no valid claim arising out of the contract, 
even though he may have participated in the designation. of the trustee 
under the contract and even though he may be designated. as. share-cropper 
or share-tenant. 


4. The demonstrator may, nevertheless, have valid claims to a 
portion of the equalization payment arising under independent agreements 
with the producer. Such claims are controlled entirely by the local law 
and by the individual circumstances. It would not be proper to render an 
opinion or issue an Administrative Ruling controlling such claims. 


5. The Administration should make payment in the manner described 
in Paragraphs 23 and 24. The trustee under these paragraphs should dis- 
tribute the payment ‘to the persons designating him, as their interests may 
appear. If the demonstrator is privy to the contract, his participation 


in the designation of trustee must be elidel The trustee may protect 
himself by CII ZIS S . 


6. If the demonstrator is not privy to the contract and does not, 
therefore, participate in the equalization payment, the equalization pay- 
ment must not be based upon his share of the 1933 crop. 


Francis M. Shea, 
Chief, Opinion. Section, 
Office of the General Counsel. 
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AUTHORITY OF SECRETARY OF AGRICULTURE TO 
DELEGATE POWERS IN THE ABSENCE OF EXPRESS 
STATUTORY AUTHORITY 


The Secretary cannot empower his agents to appoint subagents 
to perform the Secretary's duties and powers. If 

the particular duty to be performed, however, 
does not involve the exercise of discretion, but 
is ministerial only, the agent appointed by the 
Secretary may appoint subagents to perform such 
duties. Accordingly, agents of the Secretary 
may appoint auditors to examine books and records 
as provided in codes, marketing agreements, and 
licenses. 


All powers and duties conferred upon or assumed by the Secre- 
tary of Agriculture in connection with licenses 
under the Agricultural Adjustment Act may be dele- 
gated and re-delegated, except the power to issue, 
Suspend or revoke licenses, and the power to re- 
quire licensees to furnish reports containing the 
information set out in Section 8(4) of the Agri- 
cultural Adjustment Act. 


All powers and duties conferred upon or assumed by the Presi- 
dent in connection with codes under the National 
Industrial Recovery Act may be delegated and re- 
delegated, except that the powers to approve, pre- 
scribe, cancel or modify codes may not be re- 
delegated. Likewise, all duties and powers assumed 
by the Secretary af Agriculture with respect to 
codes may be delegated and re-delegated, except 
that the Secretary does not have the power to 
delegate the approval, prescription, cancella- 
tion or modification of codes. 


All powers and. duties conferred upon or assumed by the Sec- 
retary of Agriculture in connection with marketing 
agreements under the Agricultural Adjustment Act 
may be delegated and re-delegated, except the 
power to enter into such marketing agreements. 


Oninion Section Memorandum No. 189 
Dated August 31, 1934. 


Os al saab 
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AY 
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August 31, 1934 


MEMORANDUM TO MR. PRESSMAN. 


In answer to your request for an ovini : . 
i 2) pinion, dated August 1, 1934, as 
Supplemented by your memorandum to Mr. Heggy dated August 21, 1934, re- 
questing that-the opinion contain further information, I submit the 


following: 


(a) 


(b) 


co) 


(b) 


(c) 


QUISTION 


Pursuant to the power given to the Secretary in most 
of the codes, marketing agreements, and licenses, to 
appoint agents in the performance of any of the Secre- 
tary 's duties and powers thereunder, can the Secretary 
give agents he so appoints the power to further ap- 
point subagents to perform the Secretary's duties? 


Under the powers as now worded, can the.Secretary's | 
agents appoint the auditors to examine the books and 
records of the members of an industry, or need such’ 
appointments be made directly by the Secretary? 


Generally, what may be delegated or redelegated under 
the Agricultural Adjustment Act-with respect to licenses 
and marketing agreements, and under the National In- 
dustrial Recovery Act with respect to codes? 


OPINION 


Without any express authorization in the power allow- 
ing him to do so, the Secretary cannot give the agents 
he appoints the power to further appoint subagents 

who will perform the Secretary's duties and powers. 

If the particular duty to be performed, however, is 

a matter not involving judgment or discretion, but is 
rather merely a ministerial, mechanical matter, then - 
the agent appointed by the Secretary can appoint sub- 
agents to perform the duty. Sem ve aa 


The agents of the Secretary may make the appointments 
of the auditors to examine ‘the books and records. 


All powers and duties conferred upon or assumed by the 
Secretary of Agriculture in connection with.licensés may 

be delegated and re-delegated, except the power to issue, 
suspend or revoke licenses, and the power to require 
licensees to furnish reports containing the information 

set out in Section & (4) of the Agricultural Adjustment Act. 


All ‘powers and duties conferred upon or assumed by’ the 
President in connection with codes may be delegated and re- 
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delegated, except that thé powers to approve, prescribe, 
cancel or modify codes may not be resdeleguteds Likewise, 
all duties and powers assumed by the Secretary of Agri- 
multure with respect to codes may be delegated and re- 
delegated, except that the Secretary does not have the 
power to delegate the approval, prescription, cancella- 
tion or modification of codes. Furthermore, the Secre- 
tary of Agriculture has no powers at all with respect to 
hours, wages, or other conditions of employment. — : 


All powers and duties conferred upon or assumed by the Sec- 
retary of Agriculture in connection with marketing agreements 
may be delegated and re-delegated, except the power to enter 
into such marketing agreements. 


DISCUSS ION 
I. 


The power given to the Secretary in most _ of the codes, market- 
ing agreements, end licenses to appoint agents to perform any of 
the Secretary's duties and powers thereunder, does not impliedly 
zive the Secretary the power to give the agents he so_ appoints 
the further power to appoint subagents to perform the Secretary's 
duties. 


The question here involved is merely one of interpreting the particu 
lar clauses conferring the powers pursuant to which the Secretary may 
appoint agents. 


Tie following is a usual type of power pursuant to which the Secre-— 
tary is so empowered to appoint agents: 
"The Secretary may delegate any person or persons to act 
as his agent or agents in the performance of any of the duties 
of the Secretary hereunder or the exercise of any of the powers 
of the Secretary hereunder." 


This clause appears in the California Rice Marketing Agreement, the 
Connecticut Valley Tobacco License, the California Tokay Grapes Marketing 
Agreement and License, and elsewhere. Another closely similar form of the 
power to appoint agents is as follows: ; | 


"The Secretary may by a designation in writing name 
any person, including any officer or employee of the 
Government, to act as his agent in connection with any 
of the provisions of this agreement (or license)." 


this clause appears in the Florida Citrus Fruit Marketing Agreement, the 
Peanut Millers Marketing Agreement and License, the California Rive Olive 
Marketing Agreement and License, and. elsewhere. . 


It. seems clear that under a simple power to appoint agents,. such 
as are these powers, the Secretary would not have the power to give the 
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appointed agent the right to name sub-agents. In the first place, there 
is no express power given to the Sécretary by those clauses to so permit 
his agents to appoint subagents. And it is well settled that powers are 
strictly construed. Instruments conferring authority are construed to 
include only those powers which are expressly given. Duluth News 
Dribune ve Smith, 169 Minn. 356, 211 N.W. 322 (1926); Mechem, Agency, 
second Ed., 1914, Sec. 784. 


Further, the power to avpoint subagents is strictly limited. An 
agent generally cannot employ a subagent unless he is expressly given — 
. the power to do-so. Chouteau Land Co. v. Chrisman, 102 S.W. 973 (Mo. . 
.1907); Warner v. Martin, 11 How. 208 (1850). The reason for the rule is. 
clear. As the court stated in Hodkinson v. McNeal Machine Co., 161 Mo... 


Sop 871, 142 S.W. 457 (1912): 


"Generally speaking, the appointment of an agent 
does not authorize the agent to appoint a subagent unless 
that power is granted in the appointment. * * * The rule 
is that an agent in whom is reposed some trust or confidence 
in the performance of his agency, or who is required to 
exercise therein discretion or judgment, has no authority 
to intrust the performance of those duties to another, and 
thus bind the principal for the acts of the latter without 
the. consent of the principal." (at S.W. pp. 458, 459) 


Woile we are herein simply concerned with the problem of constru-. 
ing the nower given to the Secretary, nevertheless thé strict rules 
generally limiting the power of an agent to delegate his authority .to 
subagents serve to aid in the interpretation of the power here involved. 
For if the power of an agent to appoint subagents is so strictly limited, 
and is generally held invalid unless expressly given, it ‘also seems clear 
that an express power given to appoint agents would also be strictly con- 
strued, and not to impliedly include the power to give the.agent so 
appointed further power to appoint a subagent. This is so because the 
reasons for the rule limiting the power of an agent to delegate his 
authority to subagents unless expressly authorized, apply with equal force 
to construing this power to simply appoint agents so as not to permit the 
empowering of such appointed agents to delegate their ‘authori ty to sub- 
agents. An agent is not permitted to delegate his authority only 
because it is upon his judgment and discretion that the principal relies, 
and not upon anyone else to whom the agent might choose to delegate. 
Likewise, it would seem that when the power is given to the Secretary to 
name agents, it is upon the personal discretion and judgment of the 
Secretary alone in whom reliance is intended to be placed in the choice 
of persons who may perform his functions, and that such choice of agents 
was not intended to be placed in the judgment and discretion of anyone 
else. For it is undoubted, of course, that the mere selection of an 
agent involves discretion. See Mechem, Agency, supra, Sec. 305. Asa 
“principal would not necessarily wish to rely upon a subagen nt, so those 
charged with giving the Secretary the power to choose agents cannot be 
presumed to have consented to the choice being made ultimately by others 
than the Secretary, and it seems clear that the power must be so construed. 
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If one without express nuthority could empower an agent to qoooint 
subngzents, it would seem that with equal reason the subngent could nlso be 
empowered to so appoint other subagents with a similar power of dele- — 
gation. Not only would there be no end to the power to delegate, but the 
entire purpose of investing the Secretary with the power to appoint. agents 
would be defented. It would therefore seem clear that the correct jn- 
terpretntion of these particular powers is that agents appointed to per- 
form the Secretary's duties and powers set out in the various codes, 
marketing: agreements, and licenses, can be appointed only by the Secretary, 
and not by anyone else. It therefore must be concluded that the Secretary, 
under the usual powers employed giving to him the power to appoint agents, 
is not thereby further impliedly empowered to give such agents the power 
to appoint subagents. To correct this situation, it is necessary to have 
the vowers whereby the Secretary is given the right to appoint agents 
revised so as to expressly give him the power not only to appoint agents, 
put further to empower him to give such agents the right to delegate their 
authority to subagents. 


It should be further noted, however, that the above conclusions 
concerning the use of subagents apply only to matters involving discretion 
and judgment. (See Op. Sec. Mem. 109 and 162) Under the power herein 
involved, tne Secretary himself is specifically authorized to delegate 
"the performance of any of his duties", including, therefore, even inatters 
involving the greatest judgment and discretion. But, as was before noted, 


. 
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his agents cannot do so, for the power of an agent to delegate his authority 


is strictly limited. And under the present form of the power, the agent 
cannot even be empowered to so delegate his authority. But it is a well-_ 
recognized exception to the rule forbidding an agent to delegate his 
authority to subagents, that a subagent may always be properly appointed 
by an agent to perform ministerial or mechanical duties not involving any 
discretion. ; 

"Generally speaking, the appointment of an agent does 
not authorize the agent to appoint a subagent unless that 
cower is granted in the appointment. 

"There are certain well-recognized exceptions to the 
seneral rule, one of which is that the performance of purely 
ministerial acts which do not require the exercise of dis- 
cretion or judgment and do not involve personal confidence 
and trust may be delegated by an agent without specific 
authority to do so being given by the principal." Hodkinson 
ve NeNeal Mach. Co., 161 No. App. 871, 142 S.W. 457 (1912) 
at pe 458. 


If, therefore, the particular activity involved is one which can be pro- 
perly classified as ministerial rather than one involving discretion or 

judgment, the agent of the Secretary can properly delegate the task to a 
subagent, and no direct appointment by the Secretary to perform the duty 
need be made. es ae 


II. 


mh ~ iin oe + its pt 
The agents of the Secretary may make appointments of 
auditors to examine the books and records of the mem- 
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It is understood that the snecific problem which has given rise to 
the anove general considerations is that of examining the books and records 
of the members of an industry for various purposes, such as to assist the 
Secretary in the furtherance of his duties with respect to the pertinent 
Marketing agreement or license (California Rice Marketing Agreement; Peanut 


Millers Marketing Agreement and License), or for verification of infor- 


mation which the Secretary may require the parties to give (Burley. Tobacco 
Marketing Agreement; Walnut Packers Marketing Agreement and License), or: 
to enable the Secretary to ascertain and determine the extent to which the 
declared policy of the Act or the purposes of the code, marketing agreement 
or license are being effectuated (Southern Rice Milling Code: California 


- Fresh Asnaragus Marketing Agreement and License). Need the Secretary, 
therefore, directly name the examiners as his agents pursuant to the nower 


given.to him to appoint agents, or is it sufficient if an agent already 
designated by him appoints the examiners, thereby relieving him of this task? 


There seems little question but that auditing books and records 
may often be a matter involving much judgment and discretion. One firm 
of auditors may conceivably produce entirely different results from another 
firm. For instance, there are undoubtedly different accounting principles 
which may in a certain situation produce different answers to the important 
question of whether a business is solvent or insolvent. 


Yet, it also seems clear that what may be a matter of discretion 
in one situation may be simply a ministerial matter in another. For 
instance, in the case of Hnpire Gas & Fuel Co. v. Allen; 294 Fed. 617: 
(C.C.A. Sth, 1923), an agent had delegated the duty of determining whether 
a lease had been properly executed. The court intimated that such a 
determination would in many situations conceivably be a matter involving 
much discretion. But the particular business therein involved was one 
for the procuring of leases. And the, court’, in arriving at its conclusion 
that in such a case the task of determining whether a lease was: properly 
executed was a ministerial one, took into consideration such elements as 
"the extent of its leasing business", "the nature of the respective duties" 
of the agent and the subagent, and "the need shown if the business was 
to be done efficiently, in view of" the agent's "Yrequent and continual 
absence" from the city, "to delegate the performance of such matters ‘to 
a sudagent." In the light of such considerations, the court concluded 
that Nt is clear that such suthority (to delegate to a subagent) should 
be implied". (at p. 620) 


In .the same way, auditing books may possibly be considered a 

matter of discretion in one case, and in another, merely the performance 
of a ministerial duty. And it seems clear that in this situation, the 
possidle frequent examination of the books and records of all the members 
of an industry that would be necessary would be considered to be min- 
isterial in nature. ‘Employing the tests of the Empire Gas case, supra, 
the "extent" of the necessity for examining books in such situations as 
under the codes, marketing agreements, and licenses, is so great as to 


lead to the conclusion that it must be classed as a ministerial duty. 
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What is involved here is not the problem of detérmining such an important 
issue as the solvency or insolvency of some particular concern. Here, 
conducting examinations on a large scale is necessary, — examinations 
conducted in most cases to obtain purely factual and simple data. So 

case, stora, as well as the comparatively simple and mechanical form it 
takes, are important elements in arriving at the conclusion that in such 

a situation ‘the task should be classed as ministerial rather than dis- 
cretionary. Again, in the words of the Empire Gas case, "the nature of 
the respective duties" of the agent and subagent would be another important 
element in this determination. And it is the sharp. differentiation in the 
nature of their duties with respect to the data that serves to emphasize 
the ministerial nature of the auditor's duties. The judgement or dis- 
cretion involved in making any decisions based upon the data gathered by 
the auditors would be made by the agent to whom the Secretary is specific- 
ally authorized to delegate his discretion. "The nature" of his duty is to 
interpret the data and decide whether and how to act thereon. "The nature 
of the duty" of the subagent, however, in this particular set-up, is merely 
that of mechanically gathering the information. 


In arriving at its conclusion, the court in the Empire Gas. casey 
supra, was also motivated by the practical necessity of deciding as it 
did because of the "frequent and continual absence" from the city or ae 
the person upon whom it was sought to impose the task therein involved, 
and "the need shown if the business was to be done efficiently" of re- 
lieving the agent of the particular duty. Likewise, it would seem that 
the various duties of the Secretary would also make it necessary for 
him to be frequently in a locality different from that of the auditors, 
and this would make it necessary that the constant need for the appoint- 
ment of the examiners be provided for uninterruptedly. 


All the above considerations lead to the conclusion that in the 
situation with which we are here confronted, the examination of the 
books and records is a ministerial duty, and that the auditors may there- 
fore be anpointed by the Secretary's agent. 


That there are contentions which may be offered in support of a 
contrary conclusion is admitted. The contention might be made that it 
is often made requisite that information so acquired from books and 
records be kept confidential, and that the task, involving as it does, 
therefore, personal trust, is a discretionary one. Personal trust and 
contidence is one of the important elements entering into the question 
of whether or not a duty is ministerial. Hodkinson v. McNeal Machine 
Co., 161 Mo. App. 871, 142 S.W. 457 (1912). It might also be arawes with 
some force that the choice of different firms of auditors might be pro- 
ductive of results so different as to lead the Secretary or his agent to 
come “to different conclusions with respect to such important decisions, 
for instance, as the level at which certain prices are to be fixed, or 
the proportionate amounts to be assessed against the individual members . 
of the industry for contributions to certain funds.- The aiscretion in- | 
volved in the selection of a choice of one auditor may produce entirely | 
different information upon which the Secretary can base his decision 
than would be the case if another auditor had been chosen. But in the 
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light of the comparatively simple nature of the data that would be re- 
quired for the Secretary's purposes, it would seem that such a possi- 
bility is extremely remote. Such a contention, at any rate, merely anounts 
to saying that there could hardly be any ministerial duty whatsoever in 
the performance of which some discretion could not be displayed or personal 
trust and confidence involved. It ‘is unquestioned, of course, that even 
ministerial acts can be better performed by one person than another. But 
this would hardly serve to change the fundamental nature of the act in the 
particular fact set up in which it appears. 


' Although the matter of examining the books and records in this 
case would thus seem to be a ministerial duty, so that the examiners 
need not be appointed directly by the Secretary as his agents, it would 
seem that the matter is not so entirely. free of. doubt that the form pro- 
‘vision should not be changed if such is otherwise considered desirable. 

A change in the form provision in which the Secretary is given the right 
to name agents would leave no doubt in the future not only of the validity 
of the examiners! appointments by the Secretary's agents rather than by 
the Secretary himself, but also as to the authority of the agent to 
délegate any other duties or powers which under the present form he may 
now possibly be improperly delegating. Whether or not the Secretary's 
agent should delegate his discretion as a matter of policy is a different 
question from not being given the power to do so if such is considered 
desirable. Under the present form he does not even have the power,. ex- 
eept for tasks falling within the category of "ministerial". 


However, policy mignt, of course, dictate the desirability of 
not revising the form at all so as not to permit the agent to delegate 
discretionary duties and powers which have already been once delegated by 
the Secretary. 


qT is 


re consideration of what powers. with. respect 


delega pated hen esl enaten if panes mee a 8 aR THe 
ericul tural ne Act’ and, thie’ ‘National. _In- 


In addition to the eBay of interpretation of such delegation 
of authority clauses, the further consideration also arises, however, 
as to what power the Secretary has to so delegate, and permit redelega- 
tion of his powers, in marketing agreements, licenses,.and codes, and 
therefore as to the eetoew of such delegation clauses in such instruments. 


ie, bicenses. 


Under the Agricultural Adjustment Act the Secretary is given the 
power: 


"to issue licenses permitting processors, associations 
of producers, and otners to engage in the handling, in 
the current of interstate or foreign commerce, ofvany 
agricultural commodity or product thereof, or any com- 
veting commodity or oroduct thereof." (Sec. 8 (3)). 
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These licenses can, according to the -Act, contain any iterm or condition" 
which ; . } 


"nay be necessary to eliminate unfair practices or 
charges that tend to. prevent the effectuation of the 
declared policy and the restoration of normal economic 
conditions in the marketing of such commodities or 
products and the financing thereof." (Sec. 8 (3)). 


The Secretary is thus invested with the power to issue licenses, 
and to include therein any clause which will have the effect of eliminat- 
jing unfair practices, restoring normal economic conditions in the market- 
jing of agricultural products, and effectuating the declared policy of 
the Act. These are broad terms. Under them the Secretary is not re-~ 
quired to personally administer any of the duties in connection with the 
administration of a license. As there is, thus, no statutory require- 
ment that the Secretary himself be intrusted with any duties whatsoever 
sn connection with the administration of a license, and as the Secretary 
is broadly given the nower to formulate the terms and conditions of a> 
license, it is clear that the Secretary may assume duties himself and 
delegate them to the same person witna whom he would originally have Had 
the power to entrust the performance of those duties. Either would be 
consistent with the provisions of the statute. This is also true with 
reference to the Secretary empowering his agents to further delegate their 
duties to subagents, if such a mechanism is considered by the Secretary as 
necessary to eliminate unfair practices and to effect the purpose of the 
Act. 


The conclusion that the Secretary may delegate and permit redelesa~ — 
tion of all his duties or powers pertaining to the administration of 
licenses applies, except of course to those discretionary duties which 
the Act specifically imposes upon the Secretary alone and which, thererore, 
are not to be delegated away by him. It is clear that the power to issue 
licenses, entrusted to the Secretary under Section 8 (3). of the, Aatyare 
such a discretionary duty, invested by the Act in the Secretary alone, and 
therefore cannot be delegated away by him. In addition to this fundamental 
power to issue licenses, it seems that there are two other such non- 
delegable powers with reference to licenses with which the Act invests the 
Secretary alone. Section 8(%) provides: | | 


MThe Secretary of Agriculture may suspend or revoke any 
such license, after due notice and opportunity for hearing, 
for violations of the terms or conditions thereof ..!! 


It séems clear, therefore, that the Secretary alone may suspend or revoke 
any license, for the Act specifically:charges him with that duty, .and the. 
revocation of a license is undoubtedly a task involving the greatest dis- 
cretion. Section 8 (4) of the Act also provides that the Secretary shall 
have the power: | " 


i} 7 5 > s 1 8 . . 

To require any licensee under this section to furnish 
such reports as to quantities of agricultural commodities 

or products thereof bought and sold and the prices thereof, 
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and as to trade practices and charges,.and to keep such 
systems of accounts, as ies) be necessary for the purpose 
of part 2.0f this- title." 


It also seems clear, therefore, that the decision, pursuant to the power 
given in this section of the Act "to require" a licensee to furnish such 
reports and to keep certain systems of accounts, is entrusted to the Sec- 
retary alone. The discretion, therefore, involved.in making such de- 
Cision is not to be delegated away. In this connection it should be 
pointed out that the non-delegable discretion involved in "requiring 
licensees to furnish reports is not inconsistent with the conclusion 
heretofore arrived at that the Secretary's agent under a license may 
appoint the examiners necessary to audit the books after the Secrevary 

has determined to "require! the licensees to furnish the reports specified 
by Section 8 (4) of the Act. 


The powers, therefore, (1) to issue licenses, (2) to require 
licensees to furnish certain reports and to keep systems of accounts, and 
(3) to suspend or revoke any license, would seem to be the only one in 
connection with licenses which the Secretary may not delegate away. As 
to all other matters, - even those involving discretion - the Secretary may 
make a delegation, if to do so is "necessary to eliminate unfair oractices 
or charges that prevent or tend to prevent the effectuation of the declared 
policy and the restoration of normal economic conditions in the marketing 
and financing" of the agricultural vroduct which is the subject of the 
license. : 


B. Codes. 


The National Industrial Recovery Act contains no requirement as to 
what provisions, other than the few which the Act itself makes. requisite, 
may be included in a code. It broadly states that the provisions of the 
code must "tend to effectuate the policy of this title". (Sec. 3a) It would, 
therefore, seem that under such a broad statutory authorization a delega- 
tion clause would certainly be justified, because, as was the case.with 
licenses under the Agricultural Adjustment Act, there is no statutory 
requirement that anyone be given specific authority with reference to the 
administration of the various code powers. This conclusion would also 
justify the empowering of agents to delegate their authority to subagents, 
if to do so would "tend to effectuate the policy" of the Act. 


Unlike the situation in the Agricultural Adjustment Act, in which 
it was concluded that there were certain powers in connection with the 
administration of licenses which were entrusted by the Act to the Sec- 
retary alone, and concerning which powers a delegation clause in a license 
could have no effect, the National Industrial Kecovery Act specifically 
provides that: | 


The President may delegate any of his furictions and 
mowers under this title to such officers, agents, and 
employees as he may designate or appoint, Ce FTO ed LT 

carrying out his functions under this title." (Sec. 2b) 
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Therefore, all powers siven to the President in connection with codes, - 
even that of avoroving or terminating (Sec. 3a) - may be delegated away 
by him pursuant to Section 2 (bv) of the Act. While there can thus be 
no problem of delegation of any of the powers of the President in con- 
nection with codes, it was heretofore concluded, however, that a power 
to delegate to an agent does not imply a power to invest the agent with 
further power to delegate. We must, therefore, still look to the Act 
to discover which duties are entrusted to the President, which pursuant 
to Section 2 (b) he may delegate to an agent, but which the agent could 
not redelegate. We have concluded that generally a redelegation clause 
“in a code would be valid.. But with respect to duties specifically en- 
trusted to the President by the Act, a redelegation clause would not 

be effective, because the President is merely given power to delegate 
such duties entrusted to him, and this does not impliedly include the 
power to give his agent power to redelegate. 


The only functions with respect to codes that are so entrusted 
to the President - but which nevertheless may be delegated - are the 
approval or prescription of codes {Secs. 3 (a) and (d)] and their ter- 
mination or modification (Sec. 10b). As to these duties, therefore, 
while the President may delegate his discretion away, pursuant to Section 
2 (b) of the National Industrial Recovery Act, his agent could not make 
a redelegation of such discretion. 


It will be recalled that the provision in the Agricultural Ad- 
justment Act with reference to the requiring of reports is so worded as 
to cast upon the Secretary alone the duty of determining whether any 
licensee shall be required to so furnish information from his books and 
records. But the National Industrial Recovery Act provision as to books 
and records is more liberal. It was heretofore noted that the Agricul- 
tural Adjustment Act provision gives the Secretary the right "to require 
any licensee to furnish reports". It was therefore concluded that this 
right to so require, involving discretion, could not be delegated away 
by the Secretary. The National Industrial Recovery Act provision with > 
reference to books and records, however, is as follows: 


"The President may, aS a condition of his approval of 

any such code, impose such conditions (including require- 
ments’ for the making of reports and the keeping of ac- 
counts) for the protection of consumers, competitors, 
employees, and others, and in furtherance of the public 
interest * * *" (Sec. 3a) (Underscoring supplied) 


Thus, the President may broadly "impose conditions" with respect to the 
makinz of reports and the keeping of accounts. And these "conditions" 
which the President may "impose" may be such as to empower others to 
decide as to the necessity of any person subject to the code to furnish 
reports. The "conditions" which the President may "impose", therefore, 
with reference to calling for reports from the members of an industry 
may be such as to empower their agents to further delegate their dis- 
éretion’ as to the calling for such reports. This power, granted in 
Section 3 (a), therefore, may not only be delegated away, pursuant to 
Section 2 (b) of the Act, but by the broad wording therein employed, may 
even be redelegated. 
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Specifically with respect to agricultural commodities, the Act 
authorizes the President to delegate any of his functions and powers to 
the Secretary of Agriculture (Sec. 8b). Any of the powers with respect 
to codes, therefore, which the Secretary of Agriculture can have, must 
be derived from the President by delegation. Pursuant to this Section, 
the President, by Executive Order dated June 26, 1933, did delegate to 
the Secretary of Agriculture all his functions and powers under the 
National Industrial Recovery Act with respect to agricultural commodities, 
with the exception of 


"the determination and administration of provisions 
relating to hours of labor, rates of pay, and other 
conditions of employment’, 


and also reserved to himself the power to aoprove or disapprove of any 
code provision. As we have seen, however, the Secretary of Agriculture 
cannot delegate away his discretionary vowers or duties with respect to 
code approval or prescription, and termination or modification, which 
were delegated to him by the President, because the Act only allows the 
delegation of these powers by the President, and not their redelegation 
by the President's agent. As to all other duties or powers that the 
Secretary may assume with respect to code administration, we have here- 
tofore seen that there may be a clause permitting the redelegation there- 
of if to do so would "tend to effectuate the policy" of the Act. 


Ce. Marketing Agreements. 


There can be no question of the validity of the delegation and 
redelegation clause in a marketing agreement with respect to any of the 
Secretary's duties and powers thereunder if he is given any. If all the 
parties to the agreement consent to allow the Secretary to so delegate 
his discretion, with a further power in the Secretary's agent to delegate, 
there could be no possible objection to his so doing. here is nothing in 
Section 8 (2) of the Act, which empowers the Secretary to enter into market- 
ing agreements, which in any way prohibits the use of such a clause. 


The only power with respect to.marketing agreements which the 
Secretary could not delegate away is that of entering into them. The 
Agricultural Adjustment Act specifically places this discretionary power 
in the hands of the Secretary alone. (Sec. 8 (2)). 


Francis M. Shea, 
Chief, Opinion Section, 
Office of the General Counsel. 
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NOs. dice : 


LICENSING IMPORTERS FOR BENEFIT OF 


DOMESTIC PRODUCERS 


The Secretary of Agriculture is not authorized to 
issue licenses to importers of olive oil, under 
the terms of which the importers are required 


to pay an assessment for the benefit of domestic 
producers. 


Opinion Section Memorandum No. 1/2 ~ 
Dated September 4, 1934. 
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September Ht, 1934 


MEMORANDUM TO MR. FORTAS 


You have requested my opinion as to the validity of a plan to 
license olive oil importers and under the terms of the license to 
compel them to pay an assessment for the benefit of domestic produ- 
cers. I am of the opinion that the suggested plan is not authorized 
under the Agricultural Adjustment Act. 


- It may be doubted whether the proposed license would be con- 
stitutionally permissible, but I believe that issue may be avoided 
and the question answered strictly on grounds of statutory construc- 
tion. The validity of the plan depends upon the existence of a 
power in the Secretary to control imports, not merely indirectly 
and incidently, but directly. Such a power is not expressly given 
to the Secretary by any provision of the Agricultural Adjustment 
Act, and it is the opinion of tnis Section that no such power can 
be created by imphication, in view of the explicitness with which 
Congress has dealt with the control of imports in the Tariff Act, 
in the National Industrial Recovery Act, and in the quota provisions 
of the Sugar Act. I express no opinion as to the validity of a 
scheme of regulation in which imports would be affected only inci- 
dently and indirectly. 


Francis Me Shea , 
Chief, Opinion Section, 
Office of the General Counsel. 
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Moc Lotte 


RECORDS TO BE FURNISHED UNDER SECTION 8 


OF FEDERAL TRADE: COMMISSION ACT 


Cooperative associations are within the term "corpora-— 
tions" as defined in the Federal Trade Com- 
a mission Act and data concerning them are there- ~ 
fore subject to the provisions of Section & of 
that Acts 


Although Concurrent Resolution 32, 73rd Congress, in 
conjunction with the provision of the Emergency 
Appropriation Act, fiscal year 1935 (Public No. 412- 
73d Cong.), which provides funds for carrying 
on ‘the investigation authorized by the Concurrent 
Resolution, may be construed to extend the investi- 
gatory powers of the Federal Trade Commission to 
persons and partnerships, it does not extend the 
authority of the Commission under Section 8 of 
the Federal Trade Commission Act. 


e Section 10(h) of the Agricultural Adjustment Act does 
not extend the scope of Section & of the Federal 
Trade Commission Act to include information other 
than that relating to corporations... 


Opinion Section Memorandum No. 174 
Dated September 6, 1934. 
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‘September 6,°1934. 


MEMORANDUM TO MR. FORTAS 


¢ 


Pursuant to your inquiry of August 23, I reply as follows: 


Question I 


Are cooperative associations of milk producers "corpo- 
rations" under Section & of the Federal Trade Commission 
‘Act so that the Secretary may turn over confidential | 
audits relating to them to the Commission at. the request 
a the President? . 


Opinion 
Cooperative associations are within the term "corporations" 
as defined in the Federal Trade Commission Act and data 
concerning them are therefore subject to the provisions of | 


Beceion. 6.61. that Act. 


Discussion 


| Section 8 of the Federal Trade Commission Act (Section 48, 15 
U. S. Ce. A.) makes express provision for the furnishing of information 
by the several departments. It provides: 


"That the several departments and bureaus of: the Govern- 
ment when directed by the President shall furnish the 
Commission, upon its request, all.records, papers, and 
information in their possession relating to any corpo- 
ration subject to any of the provisions of this Act, and 
shall detail from time to time such officials and em- 
ployees to the Commission as he may direct." 


It is clear from the terms of this Section that’ the ambi t of 
the term "corporation" in it is to be determined by looking to its 
general use in the Federal Trade Commission Act. Section’ lk of the 
Act defines "corporation" as follows: 


"any company or association, incorporated or unincorporated, 
which is organized to carry on business for profit and has 
shares of capital or capital stock, and any company or asso- 
Ciation, incorporated or unincorporated, without _ shares of 
capital or capital stock, except partnerships, wnich is or- 
ganized to ape on business for its own profit or that of 
its members." (Séc. 4, 38 Stat. 719, Sec. Un, 151 UsSeCass) 
(Italics supplied). 


The broad scope of the terms "any . . - association incorporated 
or unincorporated, without shares of capital or capital stock. . 
evidences an intention on the part of the legislature to include 


{ 
° 
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within the statute cooperative associations of the type here under 
discussion. This, in fact, has been the practical interpretation. 
of the Act by the Federal Trade Commission, and on ordinary rules 

of construction the practical interpretation of a statute is en- 
titled to great weight in determining its significance. United 
States v. Vowell, 5 Cranch, 368 (1809); Edward's Lessee v. Darby, le 
Wheat. 206 (eC ae The construction here advanced is, moreover,. sup- 
ported by the decision in 3u Op. Atty. Gen. 553 (1925), where, in 
passing on a Resolution directing the Commission to investigate open 
price associations, it was held that such cooperative associations 
are corporations under the Act. The Attorney General there said: 


(trade associations, or 'opem: price! associations, probably 
are corporations within the meaning of the Federal Trade 
Commission Act. or if not, are composed of corporations, 
Doubtless their operations, in many important particulars, 
affect interstate trade and commerce .. . The resolu- 
tion calls for an investigation which ought to be of value 
to Congress in considering what legislation, if any, is 

_ required to cope with a new form of business organization 
which, while possessing valuable features, has presented 
many difficult problems, under the Federal anti-trust laws. 
I am aware that the discussion concerning trade associations 
has centered about their legality under the anti-trust acts, 
and that such associations have been the subject of four im- 
portant decisions of the Supreme Court under those laws. I 
am of the opinion, therefore, that the investigation called 
for by Resolution Number 2% is appropriate to disclose’ the 
existence or nonexistence of alleged violations of the anti- 
trust acts by corporations as defined in the Uth Section of 
the Trade Commission Act and should be made". (P. 562-563) 


It is accordingly concluded that confidential information concern- 
ing cooperative associations of milk producers is subject to Section 
8 of the Federal Trade Commission Act. 


Question II 


. Does H. Con. Res.” 32;. 73rd Conge, ed Session, extend the. 
provisions of Section 8 of the Federal Trade Commission 
Act to individuals and partnerships? 


Opinion 

_ Although the Concurrent Resolution in conjunction with the 
provision of the Emergency Appropriation Act, fiscal year 1935 
(Public Nos 412 - 73rd Cong.), which provides funds for carrying 
on the investigation authorized by the Concurrent Resolution, may 
be construed to extend the investigatory powers of the Federal | 
Trade Commission to persons and partnerships, it does not extend 
the authority of the Commission under Section 8 of the Federal 
Trade Commission Act. 
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. Disgevssion... 


Unlike a Joint Resolution approved by the President, a 
Concurrent Resolution is probably not. to be given the dignity of 
a Statute and therefore is not an appropriate method of amending 
either by way of enlargement or limitation powers invested in a 
Government agency by a statutory provision. However, in the 
instant case, the Concurrent Resolution is implemented by an 
appropriation Statute, the Emergency Appropriation Act, fiscal 
year 1935, supra. This may be deemed a statutory confirmation of 
the Concurrent Resolution which invests with statutory force its 
essential provisions (See for a fuller discussion of these points 
Appendix "A"). It is clearly an essential provision of the Reso- 
lution that the Federal Trade Commission is empowered to investi- 
gate not merely corporations but also persons and partnerships, | 
with reference both to possible anti-trust violations and also un- 
fair ‘competitive practices on the part of such persons or partner- 
ships. In view of this, it must be considered that the Federal 
Trade Commission Act is so far amended as to permit investigation 
of persons and partnersiips as well as corporations by the Fed-_ 
eral Trade Commission for the purposes designated in the Concurrent 
Resolution. arn | 


“However, this does not necessitate the conclusion that the. 
Federal Trade Commission may also invoke the provisions of Section 
S of the Federal Trade Commission Act for the purpose of acquiring 
from other Government departments of agencies information with res- 
pect,to such persons or partnerships. The portion of H. Con. Res. 
32 pertinent to this issue reads as follows: 


"That the Federal Trade Commission is authorized and di- 
rected to investigate conditions with respect to the sale 
and distribution of milk. and other dairy products;..... 
by any person, partnership, association, cooperative, or 
corporation..." (Italics supplied) 


From the above underlined language it is apparent that the intention» 
of Congress in enacting this measure was to amend only those provi- 
sions of the Federal Trade Commission Act dealing with the: indepen- 
dent investigatory powers of the Commission, namely Sections 6 and 

9. The sole modification of the powers of the Commission resulting 
from the Resolution is that it may extend its inquiries to persons, 
partnerships, associations and cooperatives.as well as.to corpora- 
tions. The ability of the Commission to secure information under. . 
Section is not referred to in the Resolution; hence any alteration 
of its terms must be based on inferencee However, no inconsistency 
can be found in the simultaneous application of expanded independent 
investigatory powers of the Commission under Sections 6 and 9 of the 
Act and Section % in its present limited forn, which would suggest 
that Congress must hove intended to modify the latter. Since, on 
established rules of. construction with respect to the repeal: of 
statutes by implication, it is settled that an earlier act remains 
in force unless the two are manifestly repugnant to. each other, or 
unless in the later act express notice is taken of the former, plain- 
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ly indicating an intention to abrogate it, (Petri v. F. B. Creelman 
Lumber Co., 199 U. S. 487 (1905), Florida East Coast Railroad GO. V- 
Hazel, 43 Fla. 263, 31 So. 272 (1901), it is believed that the pro- 
visions of Section 8 are unaffected by the modifications of the 
independent investigatory powers of the Commission. 


The broader argument is proposed that the Concurrent Reso- 
lution may be read withous reference to the Federal Trade Commis- 
sion Act as delegating to the Federal Trade Commission the plenary 
powers of Congress which would authorize the Commission to demand 
from the Secretary information which has been acquired under the terms 
of licenses issued pursuant to the Agricultural Adjustment Act {20 aam 
argument does not seem a feasible onee In making use of the Federal 
Trade Commission, the Congress called upon a body having a well de-- 
fined organization and procedures of investigation. Any Act or Re so- 
lution calling woon these investigatory powers must be deemed in 
pari materia with the Federal Trade Commission Act and should not be 
deemed to depart from the dimensions of that Act except where there 
is explicit conflict. No such explicit conflict is indicated be- © 
tween the Concurrent Resolution and Section & of the Federal Trade 
Commission Act. 


It follows that the Resolution does not authorize the Secre- 
tary to turn over to the Commission confidential infdrmation other 
than that relating to corporations. | 


Question III 


Does Section 10(h) of the Agricultural Adjustment Act 
in conjunction with Section & of the Federal Trade 
Commission Act require the Secretary to turn over in- 
formation secured in audits of licensees! books re- 

. gardless of whether they are corporations or, individuals? 


Opinion 


Section 10(h) does not extend the scope of Section 3 | 
of the Act to include information other than that re- 
lating to corporations. 


Discussion 


The part of Section 10(h) of the Agricultural Adjustment Act’: 
relevant to the instant question reads as follows: 


"For the efficient administration of the provisions of 
part 2 of this title, the provisions, including penal- 
ties of Sections 8, 9, and 10 of the Federal Trade Com- — 
mission Act, approved September 26, 1914, are made ap- 
plicable to the jurisdiction, powers, and duties of the . 
Secretary in administering the provisions of this. title. 
and to any person subject to this title, whether or not 
a corporation... ." (Italics supplied) . ee 
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-It is suggested that the ely duty of the Secretary of Agri- 
culture to which Sections 8, 9 and: 10 might be made applicable is 
that of furnishing the Commission, under Section 8 of the Federal ' 
Trade Commission Act, all records, papers and information in his 
possession useful to any investigation of the Commission. It is 
further contended that this duty of the Secretary by reason of the - 
clause following relates to any person subject to the Title whether 
or not a corporation. It wovld be difficult to make a cogent analy- 
sis of Section 10(h) in these terms even were one at liberty to con- 
fine himself to a strictly verbal analysis. Eowever, it is reason- 
ably clear on the face of the Section, and the Legislative History 
ives explicit confirmation (Cong. Rec. Vol. 77, pp» L481 et seq.), 
that what was intended was that the Secretary, in the exercise of 
his jurisdiction and powers and in performance of the duties im- 
posed by Part 2 of the Agricultural Adjustment Act, was authorized 
to invoke the aid of the provisions of Sections. &, 3 and’10 of the 
Federal Trade Commission Act. If this be the meaning of Section 
10(h), and that it seems difficult to controvert, then the analysis 
suggested is impossible. 

Since no other basis can be found for the contention that 
the duties of the Secretary under Section § of the Federal Trade 
Commission Act are enlarged by Section 10(h) of the Agricultural 
Adjustment Act, it is concluded that the latter provision does 
not.permit the Secretary to turn over to the ‘Commission confi- 
dential information relative to individual producers of milk. 


Francis M. Shea, 
Chief, Opinion Section, 
Office of General Counsel. 
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APPENDIX "a" 


A concurrent resolution ig an expression of the will of both 
Houses of Congress thus differing from a Senate or House Resolution. 
It differs also in certain material respects from a joint resolution. 
A joint resolution when passed by both Houses of Congress and approved 
by the President has all the effect of a statutory enactment. Sec. 7, 
Art. I, Constitution of United States. A concurrent resolution is not 
approved by the President. It stands independently as an expression 
of the purpose of Congress and being declaratory is not of the obligatory 
force of a statute. (1854).6 Op. Atty. Gen. 680. It is an expression 
of the will of the legislature; but the conclusive test of its efficacy 
is whether it may repeal, modify or amend an existing act of Congress. 
The cases hold that it may not, although-it may furnish indicia as to 
the purpose of the legislature in authorizing and directing an already 
legally enabled: power. Aldridge v. Williams (1845) 44 U.S. 9 (3 Howard 
9); State v. Brewster (1918), 171 Pac. 639; Comstock v. Davis (1919) 
186 Pac. 380; Oklahom: News Co. ve Ryan (1921) 22h t Pac. 969. 
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In Oklahoma News Co. Vv. Ryan, supra, the issue was raised whether 
given resolution passed concurrently by the Oklahoma legislature Was 
joint resolution under the Oklahoma constitution or a concurrent 
resolution and hence not efficacious as a statutory enactment. It Was 
conceded that a concurrent resolution operated merely as an expression 
of the Opinion of the Legisiature and could not repeal, amend or 
supersede a regularly enacted statute of the state. But the court re- 


fusedeto’ be bound) by tems (pe orn as 


a 
a 


'Tt does not matter whether the resolution is 
termed a joint resolution or a concurrent res- 
olution. If the resolution is passed by one 
house and is then sent to the other house for 
;ts concurrence and is passed by it and signed 
by the presiding officer of each house, and 
approved by the Governor, it becomes a law 
regardless of its designation, and is a joint 
resolution within the meaning of that term 

as used in tre Constitution and the joint 
rules of the legislature." 


In Congress a joint resolution is regarded as a bill. Olds v. 
Comm. of State Land Office, 134*Mich. He, Z6N. We. 956 (1901). Anda 
joint resolution of Congress is construed by the courts according to 
rules applicable to legislation generally. In Ann Arbor R. Co-~ tii 
United States, 281 U. S. 65% (1930), the Hoch-Smith Farm Resolution of 
Congress, Jane 430, 1925, directing an Interstate Comnerce Commission 
investigation was construed. The court cai Vater. 666): 


"The joint resolution is the outgrowth of 
several measures proposed in Congress but not 
adopted. Some of the measures may have been de- 
signed by their proposers to make real changes 
-in existing laws relating to transportation rates. 
But they are not before us. The measure that is 
before us is the joint resolution which emerged 
from the legislative deliberations and proceed- 
ings. It is brought here to the end that we may 
determine its puoper construction, which of course 
is to be done by applying to it the rules applicable 
to legislation in general. . 
"The question presented is whether the resolu- 
tion changes the substantive provisions of existing’ 
laws relating to transportation rates, and particu- 
larly whether rates would be lawful under those laws 
are made unlawful by it.! - 


But the concurrent resolution, being an expression of the will 
of Congress and being incapable of modifying, amending or changing the 
terms of prior legislation, must be read in conjunction with the Fed 3 
eral Trade Commission Act with which it is in pari materia in order to 
resolve ambiguity as to purposee That the Concurrent Resolution, stene 
though not of the force of a joint resolution, nevertheless, takes on 
statutory significance to the extent that the courts Will read the ~~ 
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resolution and the Act together, apnears when the course of legislation- 
with reference to the milk dairy investigation is followed. 


The "Emergency Appropriation Act, fiscal year 1935" (Public - 
Meee tie — 73a Congress) provides: 


"For an additional amount for the Federal 
Trade Commission, including the same objects 
Specified under this captionvin section 1, title 
I, Independent Offices Appropriation Act, 1935, 
to enable the Commission to comply with the pro- 
visions of H. Con. Rese 32 of the Seventy—third 
Congress, Fiscal year 1935, £30,000." 


The "Emergency Appropriation Act, fiscal year 1935" is a statutory 
confirmation of Concurrent Resolution #32. Statutory confirmation after 
a resolution has been adopted is as effective as statutory authority in 
advance of its adoption. People ve Hofstadter, 258 N.Y. 425, 180 N.E. 
mOy (1932). 


In the Hofstadter Case, supra, a resolution of the legislature 
of the State of New York, passed concurrently by the Senate and Assembly 
defined an investigating committee's essential organization and period 
of existence. Later (a month) there was appropriated in aid of the inquiry 
a sum of money for the use of the committee appointed pursuant to the 
resolution. It was held that the resolution was ratified and confirmed 
by the statute appropriating money and the terms thereof. Chief Justice 
Cardozo said (at pe. 109): 


"Here is an unmistakable recognition of the 
organization of the committee as established by 
the concurrent resolution and an unmistakable con- 
firmation of its continuing validity. Mere incidents 
and details, not essential to the life of the in- 
vestigating body, capacities, and functions capable 
of being divested without destroying its existence, 
will not be held to have been confirmed by the 
appropriation of a sum of money, nor even, it may 
be, by the later grent of added powers. On the 
other hand, those terms of the resolution that 
define the essential organization of the investi- 
gatory body, its birth and life and death, must 
be deemed to have been ratified by acts of recog— 
nition so explicit and persuasive.!" 


The intention of Congress was, therefore, to confirm the purposes 
of the investigation as the concurrent resolution had stated them.. This 
confirmation was by statute and hence the Concurrent Resolution must, to 
the extent of expressing the purposes of Congress, be given the effect 
of a statute and read together with the Federal Trade Commission Act, to 
determine their mutual effect. 


Francis Me Shea, 
Chief, Opinion Section, 
Office of the General Counsel. 
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No. 124 


NECESSITY FOR BIDS IN PURCHASE OF 


CATTLE FOR RELIEF PURPOSES 


The Bureau of Indian Affairs, in purchasing cattle 
with funds which have been given to it by the 
secretary of Agriculture for the purchase of cattle 
for distribution for relief purposes, need neither 
advertise for bids nor enter into written contracts, 
_ but may make such purchases in the open market. 


Opinion Section Memorandum No. 175 
Dated September 7, 1934. 
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MEMORANDUM TO MR. WARD M. BUCKLES, DIRECTOR OF FINANCE 


In reply to your oral request, I am submitting herewith the 
following opinion: . at 


QUESTION 
May the Bureau of Indian Affairs to 
which funds have been given by. the 
Secretary of Agriculture for the pur-' 
chase of cattle for distribution for 
relief purposes make such purchases 
in the open market? . 


OPINION 


The Bureau of Indian Affairs need 
neither advertise for bids nor enter 
-into written contracts for the purchase 
of cattle for distribution for relief 
but may make such purchases in the open 
markete 


DISCUSSION 


Section 2 of the Jones—Connally Cattle Act (Pub. No. 142-734 
Cong.) provides: 


"To enable the Secretary of Agriculture to 
finance, under such terms and’ conditions as he 
may prescribe, surplus reductions and production 
adjustments with respect to the: dairy— and beef- 
cattle industries, and to carry -out any of the 
purposes described in subsections (a) and (bd) of 

his section (12) and to support and balance the 
markets for the dniry and beef cattle industries, 
there is authorized to be appropriated, out of 

any money in the Treasury not. otherwise appropria- 
ted, the sum of $200,000,000: Provided, That not 
more than 60 ner centum of such amount shall be 
used for either of such industries." 


The Emergency Appropriation Act, Fiscal year 1935, appropriated 
the sum of $525,000,000. "to meet the emergency and necessity for relief 
in stricken agricultural areas." It is provided that this sum is "to 
be allocated by the President to supplement the appropriations hereto- 
fore made for emergency purposes". and for other purposes designated 
therein. 
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The President, pursuant to the authority vested in him by the 
Emergency Appropriation Act; Fiscal year 1935, and by Executive Order 
No. 6747, dated June 23, 1934, allocated "to the Secretary of Agricul- 
ture or such agency as he may designate tne sum of $43,750,000 for the 
purchase, sale, gift, or other disposition of seed, feed, and livestock, 
and for transportation thereof." . 


1. The purchase of cattle for distribution for relief is authorized by 
section 2 of the Jones-Connally Cattle Act and by paragraph 2 of 


Title II of the Emergency Appropriation Act, Fiscal year 1955. ee 


Although neither by the Jones-Connally Cattle Act nor the Emer- 
gency Appropriation Act, Fiscal year 1935, 4g there an express authori- 
zation for the purchase of cattle for distribution for relief, it is sub- 
mitted, nevertheless, that such purchases may be made. The position has 
already been taken that "Funds appropriated under sections 2 and 6 of the 
Jones-Connally Cattle Act (Pub. lo. Lue - 73d Congress) and advanced to 
the Federal Surplus Relief Corporation by the Secretary of Agriculture 
for the purchase of dairy products may be legally expended by the cor- 
poration for such processing as ig necessarily entailed in preparing 
such products for relief distribution," (Op. Sec. Mem. No. 164) though ~ 
section 2 of the Act does not expressly authorize such processing. Tne 
argument in support of this view appears in the following language taken 
from that opinion: te 


'Punds are made available under section ¢ 

for, among other purposes, ‘surplus reductions’. 
The purchase of butter or cheese is therefore 
withorized where such purchase is made in order 
to reduce a surplus of these commodities. And 
authority to make such purchases carries with 

it as a necessary incident the power to make 
such disposition of the surplus commodities 
purchased as will conduce to or, at least, be — 
not inconsistent with, the purpose of the pur- 
chase. Distribution of the commodities for re~ 
lief purposes clearly fulfills these require—— 
ments, since there is very little chance, if 

the surplus commodities are distributed in small 
units adapted for individual consumption that: 
they will be marketed by the distributees and 
again help to create a surplus." Rion 


By the same process of reasoning the purchase of cattle and their dis- 
tribution for relief would seem to be ‘anthorized under section 24 Sec- 
tion 2 authorizes the purchase of cattle to enable a reduction in the 
surplus of dairy- and beef-cattlé.and.to support and balance the market 
for these industries. As incidental thereto and to effectuate the pur- 
pose of the purchase,: tne cattle may .be distributed for relief purposes. 
Therefore. it follows that the purchase of cattle for distribution for — 
relief may be made out of funds appropriated-by paragraph 2:of Title IL 
of the Zmergency Appropriation Act, Fiscal year 1935, which appropriates 
$525,000,000 to-supplement the. appropriations heretofore made for emer- 
gency purposes. 1G 


ed 
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This also seems to be the view of the Comptroller-Genéral as ex- 
pressed in his decision of August 6, 1934 (a-5638). .The question in- 
volved was whether the purchase of sheep and/or gonts could be paid for 
from funds appropriated by paragraph:2 of Title II of the Emergency Ap- 
priation Act, Fiscal. year 1935, and the allotment of funds by Exec- 
utive Order No. 6747.° In a letter to ‘the Secretary of Agriculture, 
dated July 31, 1934, the Comptroller-General, withholding his approval 
of the "draft of form of Public Voucher and Emergency Livestock Agree- 
ment," submitted, expressed his dovwbt that such purchases were author- 
ized under the Act. Although Executive Order No. 6747 allocated part 
of the funds anpropriated "for the purchise, sale, gift, or other dis- 
position of seed, feed, and livestock" (italics supelied) the Act does 
not mention the word "livestock." Thereafter, however, following the 
receipt of a reply from the’ Secretary the Comptroller approved the form 
saying: 


"Tt is to be observed that upon consideration 

of the administrative recommendations as outlined by 
you the Congress employed language in appropriating - ; 
he moneys requested strongly suggesting a purpose: 
that the livestock in the stricken areas be saved: 
thereto through providing feed therefor and seed to 
make possible future crops, rather than a purpose — 
that existing herds be depleted througn purchase 
and slaughter or other disposition, and while the 
appropriating language employed in paragraph 2 of 
title II of the ‘Emergency Appropriation Act, Fiscal 
Year 1955! provides for the exercise of discretion in 
the matter of selection as between the purposes therein 
enumerated and those included by the provision 'to 
supplement thé appropriations heretofore made for. 
emergency purposes!, such discretion does not extend, 
of course, to the adding of new purposes. However, in 
view of the history of the legislation and a possible 
legislative »nurpose to sanction 'livestock! purchases, 
you are advised that if it be concluded by you. that 
purchase of sheep and goats, in addition to cattle, - 
is necessary to relieve emergency conditions in the 
drougnt stricken areas, this office will withhold 
objection to otherwise proper payments therefor.!! 


Consequently, it would ssem that purchases of cattle for distri- 
bution for relief may be made out of funds appropriated by paragraph 
2 of Title II of the Emergency Avpropriation Act. (See also Op. Sec. Mem. 
No. 143, Question 3). 


e. The funds appropriated by paragraph 2 of Title II of- the Emergency 
Appropriation Act, Fiscal year 193 may be given by the Secretary 
of Agriculture to the Bureau of Indian Affairs and by it expended 
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"To meet the emergency and necessity for relief | 
in stricken agricultural areas, to remain available i 
until June’ 30, 1935, $525,000,000, to be allocated by  .° = 
the President to supplement the appropriations hereto- mt 
fore made for emergency purposes * * *; expenditures oi] = 
hereunder and the manner in which they shall be.in- | ; 
curred, allowed, and paid, snall be determined by. the 
President, * * * and may be made without regard to the~ 
provisions of section 3709 of the Revised Statutes." .. “a3 


Executive Order Ho. 6747 provides: 


. By virtue of, and pursuant to, the: tn) aoe = Ming 
Peles in me by the Emergency Appropriation Act, (ee 
Fiscal year 1935*, appropriating $525,000,000 to 
meet the emergency and necessity for relief in 
stricken agricultural areas, there is hereby al-» 
located < . e; and to the Secretary of Agriculture 
or such agency as he may designate the sum of | 
$43,750,000 for the purchase, sale, gift, or other 
disposition of seed, feed, and livestock, and for . 
transportation thereof." 


The Bureau of Indian Affairs is included within the term "such 
agency as he may designate" within the meaning of Executive. Order No. 


6747. 


3e The Bureau of Indian Affairs may make . open market purchases of cat— 
tle for distribution for relief. way ese 


The manner in which acy ater a beep Win are ordinarily nie is 
provided for in section 3/09. of the Revised Statutes which. reads; 


"Advertisements for proposals for purchases. 
and contracts for supplies or services for aonantia 
ments of Government. --- Except as otherwise provided 
by law all purchases and contracts for supplies or. ©. 
services in any of the departments of the Government 
and purchases of Indian supplies, ex ‘cept for personal © 
services, shall be made by advertising a sufficient 
time previously for proposals respecting the same, 
when the public exigencies do not require the immed- 

iate delivery of the articles, or performance of 

the service. When immediate delivery or performance 
-is required by tne'public exigency, the articles or 
service required may be procured by open purchase or 
contract, at the places and in the manner.in which 
sucn cr iiehee are usually bought and sold, or such 
services engaged, between ind lividuals. “(Bitleé U1, 


Section 5, U.S.C.A.) 


However, it is provided by pear 2 Ae Title II of the Emergency 
Avproprintion Act,: Fiscal Year 1935, tha 
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a Bhs | oe hereunder and the manner in which 
i they shall be incurred, allowed, and paid, ghall 
be determined by the President, * * * and may be 
made without regard to the provisions of Section 
3709 of the Revised Statutes." 


Beutive Order Noe 6747 does not contain any direction as to the manner 
which expenditures shall be incurred or paid. It seems to follow, 
therefore, that the Bureau of Indian Affairs may make purchases in the 
open 1 market. (See Op. Sec. Mem. No. 117) 
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Francis Me Shea, 
Chief, Opinion Section, 
Office of the General Counsel. 
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No. 125 


BANKHEAD ACT — TAX EXEMPTION 


CERTIFICATES 


Tax exemption certificates issued in 1955 under 
the Bankhead Act may be used for the purpose 
of exempting from next year's tax cotton 
harvested during the present year. 


Opinion Section Memorandum No. 176 
Dated September 8, 1934. 
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September 8, 1934. 
MEMORANDUM TO MR. MoCONNAUGHEY 


Pursuant to your request Pome: an opinion, dated August 31, 
a Bess? mare the HO LORS BE 


_ Question 


Can. ex cemption certificates issued next year 
be: used to clear cotton that is held. over ; 
| from: this “year? ; ' Pa ait 


Opinion 


Tae ss Tay ‘opinion that next year's exemption 
certificates may be used for the ‘purpose: of 
exempting from next year's tax cotton har- 

ae during the present year. 


Discussion 


Section 4 (e) (2), standing alone, would be subject to the 
interpretation that the exemption from the tax extended only to cotton 
harvested in the crop:year in question from each farm to which an 
allotment was given and to the extent only of such allotment. How- 
ever, Section 9.(d), which permits the transfer of certificates of 
exemption, een indicates that the cotton to be exempt need be 
identified with no particular farm nor particular allotment. It would 
seem a compelling implication from this that while the Congress in- 
tended to afford each cotton producer the means of marketing his fair 
share of the total amount which could be marketed without destroying 
the balance between production and consumption, nevertheless, having 
afforded that opportunity, Congress was concerned as the measure of 
control solely with the amount of cotton marketed during a crop year. 
In short, it does not afford the machinery for, and therefore must 
pe deemed not to have been concerned with, identifying the cotton mar- 
keted under exemption certificates with any particular farm or any 
particular period of production. Though there is no explicit state- 
ment to this effect in the Act, its terms are consonant with such an 
interpretation particularly Section 10(a) reading: 


"Upon the payment of the tax on any cotton, or 
the surrender of exemption certificates covering 
cotton, the collector receiving such payment or 
certificates shall deliver to the person so pay- 
ing or surrendering an appropriate number of bale 
tags which shall be affixed to such cotton." 


Moreover, this interpretation is fully buttressed by Congressional 
debate (See Vol. 78, Conge Rec. pp. 4302, 4530, and 4553). It seems 
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to me also that the statement of the Mahagers on the part of 
the House as to Amendment No. 7 accompanying the Conference Report 
(H. Rep. No. 1239 - 73rd Cong.) sustains this interpretation. To be 
sure, the rejection of the Amendment to which this refers, which ex- 
plicitly covered the issue here presented, might normally be construed 
as indicating the intention of Congress that the retained wording is 
not to be interpreted as permitting what was authorized by the re- 
jected wording. However, as the retained wording contained wider pro- 
visions than the rejected wording, and as the House Managers specifically 
stated that in restoring the House provision the conferees were "re- 
taining the substance of the matter proposed to be inserted by. the 
Senate Amendment which is covered in the language restored and in other 
provisions of the Bill", it would seem reasonably clear that the Con- 
gress intended the interpretation given in the foregoing opinion. 


Francis M. Shea, 
Chief, Opinion Section, 
Office of the General Counsel. 


TERMINATION OF ARTICLE VIII OF MARKETING 


AGREEMENT FOR SOUTHERN RICH INDUSTRY 


If Article VIII of the amended Marketing Agreement for 

the Southern Rice Industry is suspended until July l, 
1935, cooperating producers, as third party bene- 
ficiaries who have acted in reliance upon the Agreement, 
may have a technical cause of action against the Sec- 
retary, but since substantial damage can probably not 
be shown, the possibility of litigation is not formid- 
able; the question of good faith in carrying out of- 
ficial statements made to producers is one for 
consideration as a matter of administrative policy. 


As to the 40% payments already made to the Secretary on 
account of rice purchased, cooperating producers have 
an interest as beneficiaries of a fixed trust, and 
distribution should be made, according to Article VIII, 
Section 3. 


As to the advances made to the Secretary, these should be 
repaid as provided by the Agreement. A proposal for 
the relinquishment of the millers' claims to repayment 
may involve legal, as well as administrative, difficul- 
ties of a serious nature. . 


The legal difficulties involved in carrying out-Article Vill 
appear to involve chiefly the difficulty of enforcing 
the 40% payments from the millers. The obligations 
of the millers to make such payments to the Secretary 
are not dependent on the non-assertion of claims by 
lienholders. 


Opinion Section Memorandum No. Thi 
Dated September 8, 1934. 
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ii... 1; September 8, 1934 
MEMORANDUM TO MR. MILLER, ONIEF OF RICE SECTION 


rh submit ‘herewith my ‘opinion upon questions raised in your 
memorandum of September 6, 1934, regarding the proposed suspension of 
the crop-control. features of the Marketing Agreement for the Southern 


) * Rice Milling Industry. It should be wnderstood.that, in view of the 


broad terms in which the problem is presented, it has not been possible 
to prepare an exhaustive statement, and this opinion should therefore 
be regarded as in the nature of a preliminary examination only. 


QUESTIONS . 
ies 


‘If Article VIII of the amended Market- 
ing Agreement for the Southern Rice 
Industry is suspended until July 1, 1935, 
what legal difficulties may ensue? 


Il. 


In general, if Article VIII is continued 
in effect, what legal difficulties may 
be anticipated in its execution? 


OPINION © 


(1) If Article VIII is suspended cooper- — 
ating producers, as third party benefi- 
Ciaries, who have acted in reliance upon 
the Agreement, may have a technical cause 
of action against the Secretary. . Since, 
' however, the price they will receive in 
the ‘event:of suspension will be as much 
as, or more than, they would be. entitled 
to receive if the Article were continued, 
substantial damage can probably not be 
shown; the possibility of litigation is 
accordingly not formidable. The fact 
that producers may have been misled to 
their damage by reducing their crops, in 
reliance upon official statements to 
thé effect that only by so doing would 
they. be entitled’ ‘to receive the full 
a: price, does not furnish ground for an 
ies action against the United States since 
it has not consented to be sued in tort. 
The question of good faith is therefore 
one for considerntion as a matter of 
administrative policy. 
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(2) As to the 40% payments already 

made to the Secretary on account of 

rice purchased, cooperating producers 
have an interest as beneficiaries of a 
fixed trust, and distribution should be 
made, according to Article VIII, Section 


ce 


(3) As to the advanaen made to the 
Secretary, these should be repaid as 
provided by the Agreement. ” A ‘proposal 
for the relinquishment of the millers! 
claims to repayment may involve legal, 
as well as administrative, difficulties 
of a serious, nature. 


Il. 


The legal difficulties involved in 
carrying out, Article VIII appear to 
involve chiefly the difficulty of en- 
forcing the 40% payments from the 
millers. The obligations of the millers 
to make such payments to the Secretary 
are not dependent on the non-assertion . 3 
‘of claims by lienholders. 


Se OF FACTS — 


Article VIII of the is ae provides that the Secretary " shall 
institute an annual Crap: control program. Leet 


Section 1, Article VIII, which vrovides for the setting up of a 
trust fund, ba in nee as follows: 


nas arantds funds to be paid to producers who 
cooperate in any such crop control program, the con- 
tracting millers agree to establish a trust fund in 
the following manner: 


(a) Commencing July 1, 1934, each contracting A 
miller, woon making payment for any rough rice (of 

the crop of 1934 or any later year) purchased, shall | 
make (1) a payment to, the-owner thereof, and (2) a ‘ 
payment to the Secretary. Anything hereinabove to 
the contrary notwithstanding the amounts of these 
payments shall be such that the payment to the owner 
equals sixty (60) percent, and the payment to the 
Secretary forty (40) percent, of the sum of the two 
payments, but in no event shall such sum be less a 
than the minimum price payable pursuant to article 
IIIT and Schedule 1 hereof. * * *!! 
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Section 3 provides that eadh producer who limits the acreage 
planted to the allotment assigned to him 


"shall receive from the trust fund by the end of 
the crop year, payments aggregating a sum not 
exceeding the total sum paid to the Secretary 
during said crop year, pursuant to.section 1: of 

his article, on rough rice purchased from said 
producer within his production quota, less his 
proportionate share of the expenses incurred 
pursuant to this article which shall be paid by 
the Secretary out of the trust fund." 


Pursuant to further provisions of Article VIII, community, county 
and State committees were formed and producers, representing a high per- 
centage of the total number, responded to the invitation extended to file 
applications for rice acreage allotment and were thereupon assigned allot- 
ments, which were approved by the’ Rice Section. The distribution of 
adjustment.contracts has been delayed, but forms entitled "Statement of 
Intentions-to-Plant", drawn in the form of a contract’between the 
producer and the Secretary have now been issued, This contract calls 
for the signature of the producer, also for the signing of a consent by 
lienholders, and for the signatures of members of the community and State 
committees certifying that the intended acreage is not greater than the 
allotment assigned to the producer. No blank is provided for the 


‘signature of the Secretary but Part 2 of the contract entitled "Per- 


formance by Secretary" is to the effect that "the Secretary by accepting 


this statement, agrees to make adjustment payments to the producer" 


according to the provisions of Article VIII of the marketing agreement. 
Although some of these Statements have now been signed by producers and 
some by lienholders, none has been officially accepted by or filed with 
the Secretary. Notwithstanding this delay in the concluding of direct 
contractual arrangements with the Secretary, a high percentage of the 
producers have reduced their acreage in accordance with their allotments. 


The Control Committee has advanced to the Secretary, in accordance 
with section 6 of Article VIII, funds necessary for the initial expenses 
of instituting the control program. Checks and drafts totalling about 


$50,000 have been sent in by millers in payment of the required 40% on 


account of rice purchased since July l. 


If Article VIII is suspended, it is understood that it shall be 


on such terms that the full price set pursuant to Article III will be 


paid to both non-cooperating and cooperating producers. 


DISCUSSION 
"Is Problems Involved in Suspension of Article VIII. 
“This problem presents three distinct aspects, as follows: 


(1) the rights of cooperating producers, as to payments 
upon rice not yet marketed; 
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(2) the rights of dvoperating producers as to the Lo% 
payments alteady mad# on aécount of rice already 
marketed; ; 


(3) the rights of millers and the Control Board, as to 
funds advanced to the Secretary for meeting the 
expense of initiating the control program. 


(1) As to payments upon rice not yet marketed. 


A preliminary. question is whether the exercise of a right of 
amendment under Article XXII‘ of the Agreement can have the effect of 
cutting off rights based upon acts done prior thereto. This Article 
reads as follows: 


- "Any amendment to this Agreement shall become 
effective at the date designated by the Secretary 
- upon approval of such amendment by the Secretary, 
provided that such amendment shall have first been 
approved by Millers who milled or exported more 
~ than one-half of:the total rough rice milled and 
» exported during the last three preceding crop years." 


No reservation is made as to the scope of this power of amend- 
ment and any limitations which exist must rest upon implication only. 
It is the general rule that when an agreement is made for the benefit — 
of third parties, and such parties have acted in reliance thereon, the 
contracting parties may not thereafter modify or terminate the agreement 
so as to cut off the rights of the beneficiaries. However, such rights 
as the beneficiaries acquire must be limited to the terms of the con— 
tract, and in relying upon its provisions they must be presumed to have 
assented to all its terms, in this cese including the provisions for 
amendment and termination. Article XVIII, relating to the effect of 
termination of the Agreement, provides that 


"The benefits, privileges, and immunities. 
conferred by virtue of this Agreement shall cease 
upon its termination, except with respect to acts 
done prior thereto; «..-«" 


The problem of the effect of such a clause, considered in conjunction 
with a power of amendment, was considered with reference to the Market—— 
ing Agreement for the California Rice Industry, and it was our opinion 
(Op. Sec. Mem. Now 90) that neither termination nor amendment could - 
safely ‘be relied upon to cut off the rights of cooperating producerse 
Leis Gruel that the provision for amendment in that Agreement differed 
somewhat from that in the present Agreement, but not to such an extent 
as to compel a different conclusion. . baie ae . 


A second preliminary question is whether the conditions precedent 
to the acquisition of rights under Article VIII have been satisfied. It 
is clear that the conclusion of a formal contract between the producer 
and the Secretary is not required. Section 3 provides for-trust fund 
payments to | ' ath 
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"Zach producer who limits the acreage planted 

by him in said year to the. allotinent s sO assigned 
_ to him, such limitation to be confirmed by the 
ec eery as he may determine, .. ." 


Bee. allotments have been assigned ra since producers have limited 
their. ‘acreage accordingly, it appears that the conditions precedent to 
the right to payments have been satisfied, provided proof of performance 
can. be made as required, a 


By The nature bad value of the right acquired by the producers may 
snow be considered, : particularly with reference to the opinion previously 
given with respect to proposed changes in Marketing Agreement for the 
California Rice’ Industry (Op. Sec. Mem. No. 90). ‘It was the conclusion 

of that opinion that, if the Marketing Agreement: were terminated or if 

the article providing for a crop control program were eliminated by amend- 
-ment, the cooperating producers, as third party beneficiaries, would have 


ae? -O. cause ‘of action upon the Agreement for damages:suffered. The control 
Beeplen in California is similar to that provided for in the present Agree- 
. iment in that it calls for a trust fund, to consist of payments made by 
B. the millers for that purpose at the time of the purchase of rice from 


the producers. Under. that plan, however, the entire amount of the trust 
ecund, except for deductions for administrative expense, is to be distri- 
_ buted to the cooperating producers. Hence, any payments made to the 
trust fund on account of rice purchased from non-cooperating producers 
Will augment the ultimate return to producers cooperating in the program. 
Conversely, the termination of the control plan, in the event that the 
payments which would otherwise be payable on account of.rice purchased 


_ from non=cooperating producers should exceed the amount of administra- 


tive expenses, would injure the cooperating producers by depriving them 


.. of this enhanced return. 


In contrast a this, the cooperating producer under the Southern 
_ Rice Marketing Agreement is to receive from the trust’ fund 


"a sum not exceeding the total sum paid to the 


Secretary .. . on rough rice purchased from said 
producer. within his production Eek rae reser 


less his proportionate share of the administrative expense. Article VIII, 
Section 3. Thus no part of the payments made to the Secretary on account 


of rice purchased from producers not joining in the control program 


mMay:.be used to augment the trust fund payments to cooperating producers, 


at lexst before the end of the crop yeare As to the disposition of 


such payments the Agreement provides only that 


"Any moneys remaining in the trust fund.at the 
end of any crop year, after all proper payments 
to producers have been made and all expenses 
paid,. shall be used and/or distributed as the 
Secretary shall determine to effectuate the 
purpose of the Act." 
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It is clear that cooperating Eg aaa have no enforceable ieee interest 
in these remaining moneys. 


It follows that, if Article VIII is suspended, and the entire 
price fixed pursuant to Article III of the Agreement is paid direct to 
cooperating and non-cooperating producers alike, those who have reduced 
acreage will receive all that they would be entitled to receive if the 
trust fund plan were carried out in its entirety. In fact they will 
receive more, as the price paid by the millers will be subject to no 
deduction for administrative expenses. Non-cooperating producers, on 
the other hand, will benefit from the elimination of the trust fund 
plan since they will receive 100% of the Secretary's price, instead of 
the 60% to which they would be entitled under Article VIII. The trust 
fund feature, in other words, if carried out, will not operate as a 
bonus to cooperating producers, as does the California: Agreement, but 
as a penalty upon those ars ate to et Nee 


~The question may well arise, jeedpern cet whether tee fee: fund aie 


may:properly be regarded as an et for the benefit of third parties 
in the legal sense. It is my opinion that it may be so regarded. Suf-— 
ficient "benefit" in legal contemplation may probably be found in: (1) 
the special mode of payment which Article VIII provides, or (2) in the | 
avoidance of the detriment represented by the Agreement to withhold ~ 

40% of the ‘Secretary's price, or (3) in the enhanced competitive posi- 
tion which the cooperating producer may expect to enjoy as against the 
non-cooperating producer. Whether the cutting off of such benefits: by 
suspension of Article VIII, and the substitution of direct payments of 
100%, would cause any actual damage to growers participating in the © 
‘control program is another question. As to the first two of the three 
forms of benefit suggested above, it is clear that it would not. The 
factor of relative competitive advantage, while possibly more substan- 
tial, must in any case be almost incapable of measurement suf fiouenie 
precise for an award of damages. 


It thus appears that although cooperating producers may have a 
technical cause of action in the event of the. termination of the trust 
fund plan, any claim they may have (in case they are paid 100% of the — 
Secretary's price upon all rice thereafter marketed by them) will be 
limited to nominal damages. The probability of suits against the Secre- 
tary, based upon ‘the Agreement, does not, therefore, appear formidable. 
It cannot be said, however, that the cooperating producer will suffer 
no injury, Even though paid the entire price upon all his rice marketed, 
he stands to receive a decreased total return because of his reduction < 
of acreage. The reduction of acreage, therefore, and not the incidental 
fact that, if Article VIII goes out, the non-cooperating producer will — 
suffer no similar loss, is the cause of loss to the cooperating Shouts 


In this ai ihetine the pale eae of good faith in the methods used 
to induce reduction of acreage cannot escape attention. In "selling" 
the control program to growers, it is understood that the: -penalty attend- 
ant upon non—participation under the trust fund plan has been emphasized. 
It is stated in the*first paragraph of the "Instructions" (Form Rice 16). 
issued by the Department as a guide:to producers for filing Statements 
of Intention-to-Plant, that . 
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"the only way that a producer can receive the price 
established by the Secretary for his product is to 
cooperate in the program." 


The Marketing Agreement is mentioned in these Instructions as the basis 
of the crop control program but it is doubtful, in view of such state- 
ments as that quoted, whether the relation of the producer's rights to a 
the Agreement is adequately disclosed. In the "Questions and Answers 
Covering the 1934 Rice Production Control Program" (Form Rice 12) the 
Marketing Agreement is. not even mentioned. In this publication it is 
stated categorically that "every producer shall receive the producer's 
price at the time of the sale of rough rice," the difference between 

that price and the price set by the Secretary to be paid from the Trust 
Fund to participating producers. Questions 34 and 35. No reference is 
made to the fact that millers not parties to the Agreement are controlled 
by a license, and that they must pay producers the entire price set by 
the Secretary without deduction. 


It is true.that the methods employed by agents of the United States, 
acting within the scope of their authority to induce acreage reduction, 
although possibly involving misrepresentation or non-disclosure of material 
facts and resulting in damage to producers acting in reliance thereon, 
cannot form the basis of an action against the United States, for the 
reason that. such an action would sound in tort and the United States has not 
consented to be sued in tort actions. Remedies available to the pro- 
ducers against the United States or its agents would therefore appear to 
be limited to. an action. on the Marketing Agreement, and, as has been 
seen, the difficulty of proving damage because of failure to continue 
Article VIII militates against the likelihood of suit. Since consent 
to the requested amendment is within the discretion of the Secretary, 
however, it is deemed appropriate to point out that, although the bring- 
ing of tort actions against the sovereign is legally barred, the question 
of good faith and the question of damage suffered by producers relying 
upon official statements and responding to official appeals for their co- 
operation are none the less open for consideration as matters of admini- 
strative policy. | 


(2) P ents already nade, 0 r pe ayable, on account of rice purchased 


.If Article VIII is amended, the. amendment will become effective 
upon the date designated by the Secretary. Unless otherwise specified 
in the amendment, the obligation of millers to make the 40% payment to 
the Secretary on account of rice purchased prior to such date will not 
be effected. Payments made to the Secretary pursuant to the terms of 
Article VIII, section 1, are impressed with the character of a trust, 
or series of trusts, in which each cooperating producer has a beneficial 
interest to the extent of the amount paid on account of rice purchased 
from him. This interest, being fixed and vested cannot be cut off by 
the suspension of Article VIII, and payments should accordingly be .made 
to. ‘cooperating producer in accordance with the terms of Section 3. 


Non-cooperating producers have no such interest in the 40% payments 


made to the Secretary on account of rice purchased from them, and the fund 
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go cteated may be expended as provided in Section 6 relating to surplus 
trust funds. 


3. Advances made by the Control Committee for administrative expenses 


In accordance with the provisions of Article VIII the Control 
Committee advanced a substantial sum to the Secretary for the purpose of 
meeting the initial expenses of the control program. This advance was 
made from the Marketing Fund created from "marketing assessments" of five 
cents per barrel payable by contracting millers on all rice milled by 
them.: Opinion has already been given (Op. Sec. Mem. 144, July 25, 1934) 
to the: effect that the Secretary is obligated to repay this advance, not- 
withstanding possible termination of the Agreement. The same conclusion 
will. undoubtedly apoly if Article VIII is eliminated by amendment. 


...It is understood that millers who are parties to the Agreement 
have. proposed, in the event that Article VIII is terminated or suspended, 
to waive any claim ‘they may have in respect to repayment. If such waiver 
is made by way of exchange for the consent of the Secretary to amend the 
Agreement, sufficient consideration to make the waiver operative would 
seem to be present. However, it should be pointed out that the more con- 
sent by millers in number sufficient for an amendment of the Agreement © 
cannot be relied upon to extinguish the claim of others who are parties © 
to the Agreement and who have contributed to the marketing fund. No pro- 
vision is made in the Agreement for the disposition of the fund in the 
event of the termination of the Agreement, but it would appear that the 
ultimate beneficial interest rests in the contracting millers according 
to their respective contributions, and that therefore individual waivers 
on the part of each such contributing miller would be necessary in order 
to extinguish all possible claims. | 


Further question arises as to. the authority of the Secretary to 
enter into such as arrangement. It 1s clear that if, without considera- 
tion moving to him, he accepts a surrender of the millers! claim to repay- 
ment, he will be in the position of accepting a gift towards the expenses 
of the control program, in effect augmenting the appropriations made by 
Congress for such purpose. Whether the Secretary has authority under the 
Act to accept such contributions is a matter of doubt on which we express 
no opinion since the question has not been directly presented. It may be 
pointed out, however, that apart from considerations of the legal difficul- 
ties which may be involved, questions regarding administrative propriety 
and good faith may well be multiplied by an amendment which would leave in 
the hands of the Secretary both the 40% payments made in respect to rite. 
purchased by millers from non—cooperating producers and the advance made- 
for initiating the control program, while at the same time leaving pro-. 
ducers who have faithfully coopérated in position relatively worse than — 
that of non-cooperating producers. aed : “i 


TI, Legal Difficulties in the Carrying Out of Article VIII. 


Various objections made by contracting millers to continuing Article 
VIII have been noted in the memorandun of the Chief of the Rice Section stat 
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September 6, 1934. Most of these involve questions of an administrative 
or policy nature only, and in the others the legal aspects are incidental. 


It is stated that, until the much delayed adjustment contracts are 
signed by producers, the contracting millers "cannot purchase rice from 
producers with knowledge of how to handle the transactione!! This objec- 
tion apparently rests upon the fact that the adjustment contract calls 
for a Statement of Consent by which lienholders agree that the Secretary 
may deal with the producer as if he were the sole person having an 
interest in the land or crop; and the producer represents that the 
Statement of Consent contains the signature of all persons, other than 
payees named in the contract, having such interests. It is possible, 
although by no means certain, that the execution of the Statements of 
Consent in the adjustment contracts will serve to bar subsequent claims 
by lienholders against millers on account of the Log, payments made to 
the Secretary with respect to rice purchased from cooperating producers. 
It does not appear, however, that this affects the proper handling of 
the purchase transaction by the millers. By the terms of the Marketing 
Agreement they are obligated to make the 40% payments, irrespective of the 
disclosure or non-disclosure, or waiver, of lienholders! claims and 
irrespective of the execution of any adjustment contracts. The Secretary 
is therefore entitled to enforce his rights as promises, notwithstanding 
the delay in issuing the contract forms and notwithstanding the fact that 
millers may be unable subsequently to defend themselves against lienholders. 


It may be argued that the Secretary is under an implied obligation, 
under the Marketing Agreement, to complete administrative arrangements 
for carrying out the control program within a reasonable period, and that 
he is liable for any damage to the millers caused by breach of this 
obligation. For example, if the delay in issuing the adjustment contracts 
should have the effect of keeping rice from the market for an unreasonable 
period, the millers might possibly have a cause of action against the 
Secretary for damages suffered. But the failure of the Secretary to 
secure a disclosure or waiver of liens can furnish no ground for suit by 
the millers, for the reason that the Secretary, by the terms of the Agree- 
ment, has assumed no obligation to do so. The provisions made in the 
adjustment contracts for the, execution of Statements of Consent is made 
for the protection of the Secretary and not pursuant to any contractual 
odligation assumed by him in behalf of the millers, although they may 
incidentally be benefitted thereby. 


If Article VIII is continued, the obligation of a contracting 
miller to make such payments will not be discharged by payment of the 
entire total fixed price to the lienholder and the producer jointly. 
Section l(a) of Article VIII provides for two payments, one to the "owner" 
and one to the Secretary. The amounts of these payments must be such 
that the payment to the owner equals 60%, and the payment to the Secretary 
Log, of the sum of the two. If, therefore, a miller makes a payment to 
the producer and lienholder jointly, even though such payment equals 100% 
of the fixed price, he will nevertheless be obligated to make an additional 
payment to the Secretary in the proportion indicated. 


Further, if Article VIII is continued, it does not appear that 
producers will have any claim against the Secretary unless he fails to 
make payments from the trust fund by the end of the crop yeare Undoubtedly 
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any tetas beyond that time will eres producers, and, if it results from 
the failure of the millers to make the 40% payments, the producers may 
well ‘have-a cause of action against the millers for breach of the promise 
made for their benefit. The failure of the millers ta pay, however, can 
afford no cause of action by producers against the Secretary since the 
Secretary hag assumed no obligation under the Agreement to enforce the 
payments, but has limited his obligation to the distribution -of the Trust 
Fund as created. Hils obligation, as administrator, to compel the millers 
to dashes stands, of course, upon another basis. 
As to Ae which lienholders may assert in connection with pay-— 
ments. to be made by the Secretary to producers from the trust fund, it 
is impossible to anticipate in a general opinion the difficulties which 
may arise.. These .difficulties may differ from similar problems arising 
in connection with other control programs because the source of the ad- 
justment payments will not be the proceeds of a processing tax or an 
appropriation made by Congress but will represent portions of a "price" 
set by the Secretary upon the product itself. The problems here in- 
volved are inherent in the control plan as originally made and do not 
arise from the delay which has developed in its administration. Nor 
can they be. avoided by the elimination of Article VIII, since payments 
have:-already been made to the Secretary against which lienholders may 
assert claims, extending to payments made upon rice sold by non-—cooperat-— 
ing-as well as cooperating producers. As to the validity. of such claims, 
. Opinion is res erved until a or neod issue is presented. 


Francis M. Shea, ; 
Chief, Opinion Section, 
Office of the General, Counsel. 


BENEFIT PAYMENTS FOR HOGS ON BASIS OF 


DOMESTIC ALLOTMENT 


Benefit payments under the Agricultural Adjustment Act 
may be made to contracting hog growers upon 

an allotment which represents their respective 
Share in the domestic market without respect to 
any agreement to reduce hog production, pro- 
vided it can be shown that such a program will 
tend to effectunte the declared policy. 


Benefit payments made on this basis at the rate of $1.00 
: _a head in all probability would be defensible 
provided available economic data indicate the 
reasonableness of such payments as a basis for 
the Secretary's determination. 


Opinion Section Memorandum io. 179 
Dated September 12, 1934. 


1069 


September 12, 1934. 


- MEMORANDUM TO MR. DAVIS 


Lu! 


Pursuant to your request of Sentember 10, 1934, I submit the 
following opinion. - 


Question | 


Could benefit payments be made to contracting hog growers 
on an allotment which renresents their respyective shares 

in the domestic market without respect to any agreement to 
reduce hog production, and if so, would $1.00 per head be 
defensible as reasonable and fair if the question is raised 
an Court? 


Opinion 


It is my opinion that benefit payments may be made on 
domestic allotments of hogs provided supnorting economic 
memoranda establish that such a progrem will effectuate 
the declared policy of the Act. 


Benefit payments at $1.00 a head would in all probability 
be defensible but again the supporting economic memoranda 
to show the reasonableness of such payments should be 
furnished the Secretary as a basis of his finding. 


Discussion 
Section 8 (1) of the Agricultural Adjustment Act provides that: 


"Sec. € In order to effectuate the declared policy, the 
Secretary of Agriculture shall have power -- 

(1) To provide for reduction in the acreage or reduction 
in the production for market, or both, of any basic agricul- 
tural commodity through agreements with producers or by other 
voluntary methods and to provide for rental or benefit payments 
in connection therewith or upon that part of the production of 
tion, in such amounts as the Secretary deems fair and reason- 
able, to be paid out of any moneys available for such payments. 

" 


It is clear from the Legislative History that it was intended by the 

Senate Amendment represented by the underscored words in the above quota- 
tion to permit the Secretary to make benefit payments on that part of the 
production of any basic, agricultural commodity required for domestic con- 
Sumption without exacting from those to whom the payments were made owree- 
Ments to reduce production. In the statement of the Managers on the part 
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of the House, accompanying H. Rep. 100-- 73rd Cong., the following ex- 
planation of this Amendment was given. 


"Amendment no. 13. The House bill provided for rental 
or benefit payments to be made only in connection with re- 
ductions in acreage or reductions in production for market 
or both. The Senate amendment provides that rental or bene- 
fit payments may also be made irrespective of any reduction 
in acreage or reduction in production provided the rental 
or benefit payments are limited to that portion of the pro- 
duction of the commodity that is required for domestic con- 
sumption. The House recedes." 


Tais provision would therefore seem to justify allotments to the 
producers of hogs representing their fair proportion of the requirements 
for domestic consumption and provision for benefit payments upon their 
production to the extent of such allotments. However, there are re- } 
strictions upon a benefit payment program even where it is carried out 
under the domestic allotment clause of Section 8(1). Those restrictions 
are represented by the declared policy of the Act. The benefit payments 
on domestic allotments are permitted to be made only for the purpose of 
effectuating the declared policy. An analysis of the declared policy is 
therefore necessary as basis for justifying the proposed benefit payment 
programs. The provision in question reads as follows: . 


"Sec. 2. It is hereby declared to be. the policy of 
Congress-- 

"(1) To establish and maintain such balance between the 
production and consumption of agricultural commodities, and 
such marketing conditions therefor, as will reestablish prices 
to farmers at a level that will give agricultural commodities 
a purchasing power with respect to articles that farmers buy, 
equivalent to the vurchasing power of agricultural commodities 
in the base period. The base period in the case of all agri- 
cultural commodities exceot tobacco shall be in the prewar 
period, August 1909-July 1914. In the case of tobacco, the 
base period shall be the postwar period, August 1919- July 
Loe. 


On the basis of this provision the Agricultural Adjustment Act 
proposes to reestablish prices to farmers solely through the 
medium of establishing and maintaining a proper balance between 
production ond consumption of agricultural commodities and 
certain marketing conditions therefor». It mst therefore be 
established that benefit payments on domestic allotments of hogs 
will establish such a balance and will lead to reestablishing 
prices to formers at a level thot will give agricultural com- 
mod'ties a nurchasing power with respect to articles that farmers 
buy, equivelent to the purchasing power of agricultural commodi- 
ties in the bace period. As to the economic material which can: 
be xdeveed to support domestic allotment payments on hogs under 
the foreroing analysis, this, of course, must be left to the 
economist, but suggestions of the type of support required might 
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be indicated. If, for instance, the follovring line of argument 
can be established it must justify the proposed program. In the 
absence o* domestic -l’otmont payments, farmers will sharply in- 
Crencse tceir production in an effort to make up for excessively 
loy return by high production. If domestic allotment payments 
are mide, the farmer will be assured a foir return on his domes- 
tic allotment. He will, therefore, not be tempted to produce 
greatly in excess of that allotment, bec-use having an assured 
return re will not wish to chance probable losses on the ex- 

cess production. 


Aenin, an attempt might be mde to establish by economic 
memoranda tat at the present point in the adjustment program it 
is desired to stabilize production and thrt domestic allotment 
payments will effectuate this purnose. 


The proposed payment of $1.00 a hend vould seem to be de- 
fensible. "he amunt of the benefit payment to be made under 
Section 8(1) of the Agricultural Adjustment Act is to be such as 
the Secretrry deems fair and reasonable. Under Section 10(e), of 
the Act, the @mount of such payments is not subjoct to a review by 
any officcr of the Government other then the Secretary of Agricul- 
ture or tne Secretary of the Treasury. The Secretary has therfore 
the widest discretion as to ~“hnt payments are fair and reasonable. 
Heonomic support, hovcver, should be given to such a determination. 
It should, for instr»nce, be indicted that in making payments per 
head instead of on poundage no discrimination as between producers 
is involved end also that measurements per head can be fairly 
averazed so that requirements for domestic consumption can be reason- 
sadly commuted in terms of the number of animals produced. 


, PranecisiM, senes., 
Chief, Opinion Section, 
Office of General Counsel. 
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HOG PRODUCTION PROGRAM FOR PRODUCERS OF 


HOGS OR OF CORN AND HOGS 


A hog production program by which benefit payments 
are to be made to producers of both corn 
and hogs who agree to restrict their com 
acreage, ond to producers of hogs (and 
not corn’ who rgree to restrict hog pro- 
duction, may be within the terms of the 
Agricultural Adjustment Act; provided 
that (1) the benefit payments are to be 
made only to producers of hogs, as such, 
and (2) mn actual reduction in the pro- 
duction of hogs is required to be shown 
by each producer as consideration for the 
pénefit payment. 


; Opinion Section iemorandum No. 180 
Dated September 13, 1934. 
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“September 13, 1934. 


MEMORANDUM TO MR. DAVIS) 


4 


% Meax Mr. levis: 


a In response to your request for an opinion dated September 12, 
— 194, I submit the following: marca. “e 


aa 
4 


-t a 


QUESTION PRESENTED 


a "Can benefit payments be made on hogs wi th 

no restriction on the production of hogs in 
the case of a farmer who produces both corn 

| _.. and hogs and who agrees to restrict his com 
a acreage, ane“ the same program require a | 
- restriction of hog production in the case of 
. d i a farmer who produces only hogs and therefore 
Beas cannot restrict corn acreage?" 


OPINION 


It is my opinion that such a benefit pay- 


fit vayments shall be made to the producers 

of hogs, as such, and-(2) in the case of each 
producer an actual reduction in the production 
of hogs is shown in return for the benefit 
payment. 


Pe The provisions of the Agricultural Adjustment Act pertinent. 
_ to the immediate issue read as follows: 


icons 8. hinwonder to: effectuate the declared. 
policy, the Secretary of Agriculture shall have 
‘ power -- . 


(1) To provide for reduction in the acreage 
or reduction ‘in the production for market, or both, 
of any basic agricultural commodity, through agree- 
ments with producers or by other. voluntary methods, 
and to vrovide for rental or bencfit payments in 
connection therewith or upon that part of the 
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production of any basic agricultural comnodity 
requirod for doméstic con'sumption, in such amounts 
as the Secretary deems fair and reasonable, to be 


paid out of ony moneys available for such payments. 
i ee se 


"Sec. 9. (a) * * * When. the Secretary of Agri- 

culture determines’that rental or benefit payments 

are to be made with respect to any basic agricultural 
Secretar he shall proclaim such determination, and 

a processing tax shall be in effect with respect to 
such commodity from the beginning of the marketing 
year therefor next following the date of such pro-. 
eclamation. 7" 0 


It scems to be indicated by the terms of these provisions: 


(1) That a processim tax may not be put into-.effect with 
respect to any basic agricultural commodity unless benefit payments 
are being madé to. persons who have effected a reduction in acreage 
or a reduction in production for market of the particular basic 

LN AA RE Arnon Chie upon the proces sing. of which. the. tax is 
Diet: 


. (2) That-the benefit payments must be made to the producers 
of the basic agricultural commodity with respect to which reductions 
are oeing effected (Vithin the meaning of the term producer in this 
connection I should include share tenants, share croppers and others 
naving an interest in the crop and whose cooperation is necessary to 
legally effectuate a reduction of production. It is tot intended to 
pass upon the exact dimensions of the word " nroducer", however, in 
this memor andum) > 


(Z) That benefit payments may not be made except in return 
for effecting or agreeing to effect a reduction in the acreage or 
in production for market of the basic agricultural commodity with 
respect to which the benefit payments are made. (This, of course, 
does not mean to exclude the possibility of benefit payments on 
domestic rllotments. However, the provision of Section 8 (1) which 
permits such payments is not available with reference to the parti- 
cular program here in issve)$ 


(4) That the benefit: ba tans tre! must be offe red to all producers 
of the basic agricultural commodity (mllowing, o f-course, for the | 
nossibility of a regional. or market-cla Are A: which would pera 
a ocnefit program to be confined to a Farhi caren classification of the 
oasic nericultural cormodity). 


A brief annlysis of the provisions of Section 8 (1) and 
section 9(o) will serve. to establish that the principles above 
outlined. definitely mark the limitations of the Secretary's 
muthority to'’meke rental ond benefit payments and to levy proces*ing 
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taxes under the Avricultural Adjustment Act. Section 9(a) authori- 
Zes a vrocessing tax with respect to a basic agricultural commodity 
only “hen the Secretary determines that rental or benefit payments 
are to be made with respect to that basic agricultural commodity. 
The words of the statute compel this construction. There does not 
seem to be any ambiguity which would permit an alternative inter- 
pretation. As the provisions of Section 8 (1) clearly contemplate 
that the reduction shall be secured by the voluntary cooperation 
of those hcving the property “interest in the acreage or in the 


comaodity as to which a reduction in acreage or in production for 


market is to be effected, these provisions of the Act would. seem 
to require not only that the benefit payments be made to secure a 
redaction in production as to the particular basic agricultural 
commodity with reference to which a tax is levied:but also that 
these: payments shall be. made to those who can voluntarily reduce 
the acreage or production for market. . 


Apart from the domestic allotment provision of section 8 (1) 
the.only authority to meke benefit payments is in order "to provide 


for reduction in the acreage or reduction in the production for 


market or both", of the basic agricultural commodity, hence it 
must be shown that such a reduction has. actually been effected or 


“that a binding obligetion to effect it has been secured in order 


to authorize benefit payments being made. 


Finally, though the wording of the Act upon verbal. analysis 
may not compel -. construction requiring that all producers of a 
particular basic agricultural commodity shall be admitted to parti- 
csipation in any benefit payment program, it is clearly the import 


of the whole Act and its legislative history that all producers 


were to share in the benefits. In short, ‘discrimination among 


those ‘who cre to.be: permitted to co ope rate’ in Sauer programs 


‘is not authorized.by. the Act. (To be sure, section 11 permits 


ee a regional or. marke t pee Ge tion of ee acricultural 
commodity may itself | be deemed a dasic eg ee aS and 


consequently with reference to peels 8° (1): would authorize a 


enéfit payment program confined to such regional or market. cla 
fiention). Moreover, apart from the :basis for this wieieersieiaa 


2 which -may: be. found in the words of the Act ond its legislative 


* history; the constitutional difficulties which would be encountered 


‘were the-Act to be interpreted aS permittive: discrimination amonzst 


‘those who.-were allowed, to join’ in a reduction program, vould compel 


the interpretation suggested. It would be difficult to sustain, 


“for! instence,..a vosition that the tax was for a public purpose if 
me cter ry discrimination in DES EMe its benett ts were shown. 


Testing fe ‘proposed program, actording ne these constructions 
of the pertinent provisions of the Agricultural Adjustment Act, the 
following conclusions are arrived at: 
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(1) The Secretary is required to oven the reduction program 
to all producers of hogs nnd offer benefit payments to any one who 
agree to cooperate. Though regional or market classifications of © 
hogs micht be made and certain classifications excluded from the 
program, a classification which put. . Li, one class those who produced 
hogs from corn which ;they raised, and. in another class those who 
produced hogs from corn they purchased from others, would not 
constitute a regional ‘or market classification. However, the 
fact that the Secretary must afford like benefits to all producers 
does not mean that he may not for convenience of administration 
require different proof of cooperation from classes whose circum- 
stances of production differ, or that he may not require differant 
types of performance from classes of producers whose production is 
carried on by different methods, etc. Hence, provided it may be 
shorn that. the benefits offered producers of hogs who grow their 
own feed and the benefits offered those who purchase feed for 
hog production are substantially the same, there would seem to 
be no serious objection to the Secretary's measuring performance 
by one class according to a method differing from that used in 
path aces ‘the ‘ie Robass ck by the other class. 


ae tee) Supea ene the. aweees under point i therefore, to 
justify on any issue of discrimination payments to those who pro- 
duce only hogs and purchase corn necessary for feed measured by 
proof of ectual poundage of hogs produced, and at the same time 
payments to those producing both com and hogs measured by ‘reduc- 
tions in the amount of.corn produced, we are still faced with 
See further SUS ERE ORES 


Are thoes penerit payments actually nade to the ro queen of 
hogs in their capacity as such producers? Do the benefit payments in 
fact effect a reduction in production of hogs for market? Each of 
these questions would have to be answered in the affirmative if the 
program is to be justified. An argument, therefore, to the effect 
that a program which will effectuate reductions in the production 
of..corn.vill result. in reducing the overall production of hogs, 

vill not justify a benefit payment program such as that proposed 

nor the levying of processing taxes on hogs. If that argument, for 
instance, means that.whereas the corn producers are a different 
group than the hogs producers, nevertheless if the corn ‘producers 

- cut down. their production, the hog producers vi 11 be deprived of the 
necossary feed to keep their production at. its present level, this 
would ‘clerrly not justify the program, In that case it would mean 
nat the reduction by voluntary cooperation of the producers of hogs 
but an exercise of coercion on the producers of hogs by the voluntary 
reduction on. the:part of the producers of corn. Nor again could the 
progrom be justified by proof of reduction in the production of corn 
unless it can be definitely .shown that this effects a reduction in 
the production.of hogs in. the. case of each ‘producer to whom the 
benefit payment for a reduction is given. _ 
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It seems to me, therefere, that the program proposed can be 
sustained only if it be shown vith reference to the producers of 
both corn and hogs that the payments sre reasonably proportioned 
to their capacity as hog producers and not as corn producers, and 
also that es to each producer receiving a benefit payment, he has 
actually reduced his production of hogs. In order to sustain 
these propositions, it is my opinion that it would be necessary 
to shew (1) that there is a reasonably accurate correlation 
between the amount of hogs produced and the amount of feed used in 
their production, and (2) that a reduction in the corn acreage by a 
Particular producer actually results in the reduction of the amount 
of feed used in the production of hogs. This would require proof that 
tne producer used only his own corn in the hog production, Only on 
such 4 basis as this, in m” opinion, vould we be able to feel any con- 
fidence in justifying our position that it was a fair measure of reduc- 
tion in hogs to accept proof of reduction in production of corn, should 
we be precipitated in litigation. 


Francis M. Shea, 
Chief, Ooinion Section, 
Office of the General Counsel. 


“PROHIBITIVE RESTRICTIONS UPON IMPORTED BUTTER 


_ The Secretary has no authority under the Agri- 
cultural Adjustment Act to impose a 
tax, or to fix a price, wpon import- 
ed butter for the purpose of exclud- 
ing it from the domestic mrket. 


Opinion Section Memorandum No. 182 
Dated September 13, 1°34. 


Son 


ee nares, 


ee 
oe 


ie ie 
io . 
F: 
* 
ae 
f 
‘ ; - 
“ 
. di 
oe Si a 
5 % * 
. 
-y ‘ 
: PA 
: 


cnt a 


September 13, 1934 


r, MEMORANDUM TO MR. GAUMNITZ 
a ‘In reply to your memorandum of Auzust 10, supplemented by 
' conference, I submit my opinion upon the following: ‘ 
a EY... | ‘ QUESTION 
By: ‘May the Secretary, in order to effec- 
A tuate the policy of the Act, impose a 
a? prohibitive tax or fee, or establish 
Ww a prohibitive price, upon imported 


4 ebb bat: 
OPINION 


- -- The Secretary has no authority under 
the Act to impose a tax or to fix a 

, price upon imported butter for the 
purpose of excluding. it from .the 
market. ; 


STATEMENT OF FACTS 


 . Unéer the licenses being issued under the Act to milk distributors, 
_ minimum prices are established which recomnize what is considered to be a 

-: "normal" relationship between prices of milk for fluid distribution and 

a prices of milk for manufacturing purvoscs. The drought, coupled with large 
_ purchases of butter by the Agricultural Adjustment Administration, has had 
| the effect of raising the price of butter so that it is anticipated that the 
price may be increased to 29¢ per pound, a point at which it is probable 
that butter will be imported over the present tariff of 14¢ a pound. In 

- such event a further increase in the price of butter is improbable, and 

- it is anticipated that the normal" relationship between the price of 
various classes of milk as recognized in milk licenses will be “dislocated. 
_ It is proposed, for this reason, to levy a tax upon, or to establish a 
minimum selling price for, imported butter which will have the effect ‘of 

- raising the price above the price for domestic butter sufficiently to 


_ keep it off the market. 


* 
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DISCUSSION 


It will be assumed for the purposes of this memorandum, although 
it @oes not clearly appe-r from the facts above stated, that the proposed 
procedure would tend to effectuate the policy of the Act. 


The passibility of the levy of a tax by the Secretary is readily 
dismissed. It is a cardinal. rule. of construction that the pover to tax 
mist be specifically conferred and is ‘not to be implied from words of 
general import. By the Act the Secretary is expressly authorized to 
provide for e processing tax upon any basic agricultural commodity in 
respect to which benefit payments are to be made, and also for a process- 
ing tnx unon competing commodities. Ec is further authorized to provide 
for . tex wpon imported articles processed or manufactured in chief 
value from a commodity upon which a processing tax is in effect. No 
power is conferred to vrovide for the levy of a tax except as a consequence 
of the institution of a production program to be supported by rental 
or benefit payments. 


The power of the Secretary under the Agricultural Adjustment Act 
to fix prices rt which avricultural commodities and products may be sold 
is limited to licenses under Section 8(3). An opinion has alread’ been 
viven, with respect to licenses issued under this Section, that they may 
not prohibit directly the importation of such commodities, even though 
it may be shown that the exclusion of such commodities would tend to 
effectuate the policy of the Act. Op. Secs Mem. No. 115. That opinion 
rests primarily upon the ground that the lansuage of Section 8(3) is not 
appropriate to confer such powers. The fact that Congress has explicitly 
provided, as in Section 15(e) and Section 17(a), for meeting certain import 
and export situations likely to arise under the Act is indication in itself 
that Congress did not, by merely general language in other sections of the 
Act, intend to confer authority upon the Secretary to impose restrictions 
upon imports as such. .More generally, the particularity with which Congress 
‘as traditionally legislated upon matters heving to do with imports, the 
care with which it has provided the mode of procedure for administrative 
officers authorized to act in matters of import restriction, and the very 
specific legislation which it has enacted during the present emersency, 
all preclude a construction of Section -8(2) as authorizing the Secretary, 
through the issuance of licenses, to prohibit imports. ip 


The present pronosal to fix a mininum’price at which imported butter 
may be sold in the domestic market would not prohibit the actual entry of 
foreign butter. Hovever, the standard by which it is proposed to fix such | 
price is determined with relation to the price of imported butter and has 
as its sole object the exclusion! of the imported product from the commercia. 
market. The purvose and the effect of such price is not to be distinguished 
from a provision which in terms prohibits the importation of butter from 
other countries. The effect is the same as that of a prohibitive increase 
in the vrevailing tariff rate of 14¢ per pound, without reference to costs 
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of production or to flexible provisions of the Tariff Act of 1930. 
Since the Tariff Act, in fixiny tariff barricrs is expressive of a 
national policy as to the terms on which foreign goods may be per- 
mitted to compete in the domestic market, the setting of prohibitive 
prices after entry may well be deemed to be "in conflict with 
existing acts of Congress" and therefore specifically excluded under 
the terms of Section 8(%). The conflict anticipated as likely to 
arise between the Tariff Act ond codes or agreements wuder the National 
Industrial Fecovery Act was specifically provided for in that Act by 
Section 2(e) authorizing the President to invoke the investigatory 
vowers of the Tariff Commission and to impose necessary conditions 
wd restrictions. The Agricultural Adjustment Act contains no 
Similar provision for specinl trentment of imports to support 

; marketing agreements and licenses, but, on the contrary, appenrs 

to exclude such trentment when it would be opvosed to the policy 

of other acts of Congress. 


We would not be understood to conclude that the Secretary may 
not, upon proper occnsion, extend his licensing povers to distributors 
of imoorted butter as such. Conditions mony nrise which would make such 
licensing appropriate nnd justify the setting of 2 minimum price not 
discriminatory as comprred with regulations imposed upon handlers of 
the domestic product. Ye de conclude, however, that the Secretnry is 
without authority, by the use of the licensing pover, to fix prices by 
a standard solely designed to exclude imported butter from the domestic 
market e 


Francis M. Shea, 
Chief, Opinion Section, 
Office of the General Counsel. 
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Noe 130 


AFFLICATION OF FEDERAL E:PLOYES! COMPENSATION ACT 


O EMPLOYEES OF : ARKET ADMINISTRATOR 


we Me persons employed by the Milk iiarket Administrator 
; of the Detroit Sales Area are entitled to 
ll the rights, privileges and benefits pro- 
Be. : vided for in the "ereral Emloyees!' Com- 
: pensation Act of 1916, as amended. 


oy. The bilk Market Administrator of the Detroit Sales 

a Area, may not apply either to the Michigan 
"Accident Fund" or to private insurance 
companies for compensation insurance to 
cover persons employed by him pursuant 

to the ilk License for the Detroit 

Sales Area. 


Opinion Section liemorandum No. 183 
Dated September 13, 1934. 
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MEMORANDUM TO MR. PRESSMAN . 


Pursuant to your request, I submit herewith an opinion upon aye 
“question you have. ‘presented as to whether employees of the office of 
the Milk Market Administrator of the Detroit Sales Arena should be covered 
by compensation insurance and how ayplication for such insurance should 
be mide. Your request may be divided into two subquestions: 


QUESTION 


1. Are the persons employed by the 
Milk Market Administrator of the De- 
troit Snles Area entitled, under the 
Federal Employees! Compensation Act of 
1916, as emended, to the rights, 
privileges and benefits provided for 
in that Act? 


2. May the Milk Market dnainistrator 
of the Detroit Srles jren apply to the 
Michigan "Accident Fund" or to private 
insurance comoanies for compensation 
insurence for persons employed by hin, 
the premiums to be paid out of funds 
available under the milk license for 
operating expenses? 


OPI NION 


1. The persons cmployed by the Milk 
es Market \dministrntor of the Detroit) 
Snles Area nre entitled to the rights 
privileges and benefits provided for 
in the Federal Employees! Compensntion 
Act of 1916, as amended. 


2. The Milk Market Administrator of 

the Detroit Srles Area should not 

apoly either to the Michigan tecident 

Fund" or to privnte insurance companies 

for compensation insurance to cover per- 

sons employed by him pursuant to the 
Milk License for the Detroit Seles Area. 
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* license for milk for the Detroit S-les Area has been ‘issued 
by the Secretary of Agriculture under the authority of Section & of 
the Agricultural Adjustment Act. The Section in part provides as follows: 


"Sootion 8. In order to effectuate the 
declared policy, the arial of Agriculture 
shall have power -— 


"(3) To issue licenses permitting pro- 
cessors, associations of producers and others 
to engage in the handling, in the current of inter- 
state or foreign commerce, of any agricultural com 
modity or product thereof, or any competing commo- 
dity or product thereof. Such licenses shall be 
subject to such terms and conditions, not in con- 
flict with existing Acts of Congress or regula- 
tions pursuant thereto, as may be necessary to 
eliminate unfair practices or charges that pre- 
vent or tend to prevent the effectuation of the 
declared policy and the restoration of normal 
economic conditions in the marketing of such com- 


modities or products and the financing thereof. 
Kita, okie 


Pursuant to Section BE, Exhibit A, of the Milk License for the De- 
troit Sales Area, the Secretary has designated a Market Administrator for 
the purpose of administering the license in that erea. The License spe- 
cifically defines the duties and enumerates the powers of the Marke t 
Administrator. Section E, Bxhibit A, of the License provides that the 
Morket Administrator shall be entitled, among his other powers, to in- 
cur such expenses, including compensation for shed employed by him, 
as he may deem necessary for the proper conduct of his duties. The Mar 
ket Administrator and the persons employed by him are paid out of aeauce 
tions which section D, Exhibit A of the license requires each distributor 
to make from payments made by him to producers and to pay to the Market 
Administrator. It is under these facts thet question »rises both as to 
the eligibility of persons employed by the Market Administrator to the 
benefits provided for in the Federal Employees! Compensation Act, and 
as to the power of the Market Administrator to apply for compensation 
insurance to cover employees injured in the performance of their duties 
under the Milk license. 


I 


The persons employed by the Milk 
Market Administrator of the Detroit 


Sales Area are entitled to the rights, 
privileges snd benefits provided for 
in the Federal Employees' Compensation 


Act of 1916, ns amended. 
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The Federal eins eteaaid MaitBanestt on Act, of E916 yates in, part, 


as follows: | 


"That the United States shall pay Beer ane 
as hereafter specified for the disability or 
death of an employee resulting from a personal 
injury sustained while in the performance of 
his duty * * #", (5 U.S.C.A. Sec 751) 


the term "employee! is.defined as Speman Nall ake a at employees of the 
~ United States and of the Panama. Railroad Company". — (5°U.8.C-As Sec. 790) 


Administration is placed in the hands of a commission "empowered 


_ to make necessary rules and regulations for the enforcement of this chap- 


ter and decide all questions arising under this chapter". (5 U.S.C.A. 


Sec. 783). The decisions and interpretations of the Compensation Com- 


mission are .conclusive insofar as it is necessary to determine the per-— 
sons who are qualified to partake of the benefits of the Act. United 

States v. Griffith, 2 Féd. (2d) 925 °(1924);-31 Cpinions, Atty. Gen. 252, 
(1918); 33 Opinions, Atty. Gen. 476 (1923). In the latter opinion the 
Attorney General declared: | : 


"Tt scarcely appears reasonable to suppose that 
Congress with a desire to eradicate shortcomings 
that existed under the Act.of 1908 would estab- 
lish a commission, endow it with powers to pass 
upon questions arising under the Act which brought 
it into being, and in order to facilitate the func- 
tioning of such a body, create a fund for its ex- 
press and exclusive use, if its intentior: was 
otherwise than to make it the final judge, so far 
as other departments and officials. are concerned, 
upon matters within the sphere of the Act aforesaid. 


"Tt is therefore my opinion that the Employees' 
Compensation Commission has the power by virtue 
of the Act under vhich it was created to construe 
the terms of said Act, and that any construction 
so rendered is final and beyond interference of 
other governmental officials". (P 478, 479) 


The Compensation Commission.has declared that two fundamental pre- 
requisites are necessary to establish the status of civil employees within 
the Act. First, the claimant mst at the time of injury be "under the ad- 
ministrative control in the performance of his duties ofa Department or 
_ other agency of the United States"; and, second, his pay must arise from 
Federal funds or appropriations. (36 Opinions Atty. Gen. 111 (1929); 

34 Opinions, Atty. Gen. 363-(1925); Letter of Chairman of United States 

_- Employees! Compensation Commission, dated August 9, 1934, addressed to 


POG Se 
the -\dministrator of the Agricultural Adjustment, Administration; Memo ran- 
dum of Solicitor of Department of Agriculture, dated July 29, 1931, ad- 
dressed to Chief, Bureau of. Agricultural Beonomics. peril boat 


The persons Payot: by the. nets Admini gtrator. of the Detroit 
Sales Area are clearly within the requirement of the ‘Compensation Com 
mission that the claimants shall be under the administrative control of 
a Department of other agency of the United States. “The employees are °"» 
under the direction of the Milk Market Administrator who is, in turn, 
subject to the control of the Secretary of Agriculture. In.an opinion 
dated March 8, 1934 (Op. Sec. Mem. No. 44) it,was determined that a } 
Milk Market Roniacerer ee appointed under the terms of a typical Milk ~ 
License was an "officer of the United States". “His position was distin- 
gsuished:from that of a mere government employee, the latter being defined 
as one’who renders assistance to a public efficer in the performance of 
his functions. (21 Opinions, .Atty. Gen. 201 (1918)}: The Milk License 
for the Detroit Sales Area in its provisions regarding the Milk’ Market | 
Administrator and his employees does not differ” materially from the typ- 
ical milk license considered in the Opinion No. 44. The Milk Market Ad ; 
ministrator for the Detroit. Sales Area is therefore a public officer, 
and persons employed by him are. thus within. the administrative control 
of an agency of the United States since. they perform their duties under 
thé direction and control ofthe Milk Market Administrator. Persuasive 
to this conclusion is the ruling of the Compensation Commission that per- 
sons employed by Production. Control Associations established under the 
various commodity yeduction programs are "within the administrative con- 
trol in the performance of their. duties of a department or other agency of 
the United States" within the requirement of the Federal Employees! Com 
pensation Act. (See letter: of Chairman of United S States Employees! Com- 
pensation ‘Commission, supra). 


o Fan ys, 


Moreover, I am of the opinion that the pay of persons employed by - 
the Market Administrator in the Detroit. Sales Area "arises from Federal 7 
funds". The monies with which.the employees are paid are derived, as has 


been previously .noted,.from deductions.which Secticn D, Exhibit A, of the 
milk license requires that ‘distributors shall make from payments made to 
producers for milk delivered to distributors under the License. The monies 
are in the mture of involuntary contributions, exacted under the authority 
- of a’milk license issued pursuant,.to a Federal-statute, and to be used for 
purposes of a eo NeGUTe 4 3 Such monies. would seem to constitute "federal 
funds". alate hon 


Retort op. is again ate atenn to. bee letter of the Chairman of the 
Federal Employees! Compensation. Commission, dated August 9,. 1934, addressed 
to the Administrator of the. Agricultural. Adjustment Administration which 
declared that persons employe 4. by. Production Control Associations are "em 
ployees" within the terms of the Federal Employees! Compensation Act. The 
employees of the Production Control Associations are paid from funds ob- 
tained by the Association from deductions from benefit payments made to 


—, ae. 5) 


tae 


1903 


producers under the terms of. the various benefit contracts. Although the 
benefit payments are made from-funds. appropriated under Sections 12(a). and 
12(b) of the Agricultural Adjustment Act, ‘the’ monies paid to the Produc- 
tion Control Associations for operating expenses, including the. compen- 
sation of employees, are in effect contributions from producers since 
they represent deductions from the benefit payments. Since the monies 
paid to the Associations are "Federal funds or appropriations" within 

the requirement of the Compensation Commission that the pay of employees 
Warise from Federal funds or appropriations", it would seem to follow | 
that involuntary contributions, exacted from licensees under the author- 
ity of law, and to be used for a public purpose constitute "Federal funds" 
within the same requirement. 


II 


The Milk Market Administrator of the 
Detroit Sales Area may not apply either to 
the Michigan "Accident Fund" or to privave 
insurance companies for compensation insur- 
ance to cover persons employed by him pur- 
suant.to the Milk License for the Detroit 
- Sales Area. ! 


| Section 8464, Chapter 150, Compiled Laws of ilichigan (1929) pro- 
vides thet 211 employers who elect to be subject to the provisions of 
the Yorkmen's Compensation Law may upon their written request obtain com- 
pensation insurance from the "Recident Fund aducnistered by the State 
Administrative Board. The same section provides thst the Board may levy 
and collect premiums and assessments from such employers and disburse - 
compensation under the provisions of the Act. No employer in the State 
of Michigan is qualified to ask for "Accident Fund" insurence unless he 
agrees to be subject to the provisions of the state VYorkmen's Compensa- 
tion Law. 


It has been previously detemined that’ Production Control Asso-~ 
ciations are ~ot subject to state Workmen's Compensation Laws since they 
are Federal instrumentalities (Op. Sec. Memo. No. 13°). For the snmme 
reason state Yorkmen's Compensation Laws ore inapplicable to a Milk Mar- 
ket Administrator. The Michigan Workmen's Compensation Law is, however, 
elective rather them mandatory upon the employer and the question nrises 
whether the Market Administrator of: the Detroit Sales Area may apply for 
insurance to the State "Accident Fund" where such application subjects 
him to the provisions of the state ‘orlanen'!s Compensation Law. 


‘The Market Administrator of the Detroit Soles Area moy not apoly 
for compensation insurance ta the "Accident Fund" even though he is ad- 
judged clicible under the Michigan law to make such application. The 
reasons for this conclusion are twofold. First, the obligations imposed 
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by the Michigan Yorlacn's Compon8ation laws are inconsistent with the 
terms of the milk license and intorfere with the proper execution of 
the license by the Milk Market Administrators: For example, Section 
8471, Chapter 150, Compiled Laws of Michigan (1929) provides that the 
Sis Administrative Board may ‘Have access 2 the. books, records, and © 
payrolls of all employers who have élected to obtain the "Accident ' coal 
Fund" insurance, and if such inspection is refused a penalty i to bers 
imposed by. the Board vvon the employer. Such » privilege granted to 
the State authorities may well run counter to the commitment of the. 
Market Administrator and the Secretary of Agriculture to keep confiden- 
' tial all information furnished ree to the license. . 


Secondly, the monies derived esta the license may not be ‘del 
out by the Market Administrator for the purpose of obtaining ‘compen sa- 
tion insurance for persons employed by him whether the insurance be ob-— 
tained from the Michigan "Accident Fund" or from private insurance com- 
panies. The Milk License for the Detroit Sales Area in Section D, Exhi- 
bit A thereof provides that certain payments retained by the Market Ad- 
minidtrator may be used "to meet his cost of operation", and in Section 
E, Exhibit A, the Market (Administrator is empovsred "to incur such other 
expenses * * * as the iiarket Administrator shall deem necessary for the 
proper conduct of his duties * * *", The use by the Market Administrator 
of these monies to obtain compensation insurance from either the "Acci- 
dent Fund " or from private insurance comprnies. for persons empl°yed by 
him canvbe. justified only on the ground thet this action is necessary 
either to protect the United States or the Market Administrator from ac 
tions brought against them bv injured ee ae or. to protect the in- 
jured employees. 


However, I am of the opinion that neither the United Stapee nor 
the Market Aaministrator is liable to prrties injured in performance of 
their duties under the license, and that the injured employees are amply 
protected under the Federal Employees! Compensation Act. The United tates 
as a sovereign is not lisble to suits in tort, unless it ; sives itscon- 
sent to be sued. Schillinzer v. United States, 155 U.S. 163 (1894); 

Basso _v. United States, 239 U. $. 602 (1916). The United States ‘has not 
consented to be sued in tort. Moreover, the Marxet Administrator, as 
_has been pointed out supra, is an officer of the United States and his 
duties and powers are specifically defined in the Milk License for the 
Detroit Sales Area issued pursuant to the Agricultural Adjustment Act. 
The Market Administrator is therefore not’ personally lindle where he 

acts within the scope of his:authority. United States v. The Paquete 
Habana, 189 U. S. 453 (1903): Davis v. Youg, 248 S.7. 409 (1923). Since 
the Market Administrator is an arent of the United States Government, 
persons hired by him are employees* of the United States rather ‘than em 
ployees of the Adrzinistrator. The Market Administrator does not pay the 
employees personally out of his personal funds but out of funds obtained 
under the authority of the license and he may assign them only such duties 
as are necessary for the performance of the terms of the milk licence. 
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If this determination that the Market Administrator is not person- 
ally linble to injured emoloyees and that the employees are amply pro- 
tected under the Federal Employces! Compensnticn Act is correct, it would 
seem improper for the Market Administrator to charge to "operating ex 
penses" funds paid out to obtain compensation insurance for persons em 
ployed by him. However, in the event the United States Empleyees! Cor 
pensation Commission refuses to allow the clnims of employees injured in 
performance of their duties under the milk license to the benefits pro- 
vided for in the Federal Employees! Compensation Act, the funds available 
under the Milk License for the Detroit Snles Area may be used to obtain 
compensation insurance from private insurance companies. Protection of 
persons employed by the Narket Administrator under the authority of the 
milk license would appear to be a valid "operating expense" within the 
meaning of that term as used in the license. 


CONCLUSION 


Although I am of the opinion that persons employed by the Market 
Administrator are eligible to the benefits under the Federal Employees! 
Compensation Act, there remains a possibility that the United States Work 
men's Compensation Commission will rule that the employees! pay does not 
Narise from Federal funds or appropriations". For the purpose of clenr- 
ing up this uncertainty, a request for a ruling on the question should be 


made to the United States Employees! Compensation “cmnaission. 


Francis Mi. Shea, 
Chief,Brief «nd Opinion Section, 
Office of the General Counsel. 
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No._131 


PAYMENT TO. OWNERS UNDER COTTON ACREAGE 
FEDUCTION CONTRACTS VEEN MANAGING SHARE 


TENANT FAILS TO PERFORM 


Then a 1934 and 1935 Cotton Acreage Reduction 
Contract has been signed by the ovner 
and by the monaging share tenant, with 
respect to each of the farms owned by 
him, end the promise to reduce acreage 
is net performed, the owner is not en- 
titled to rental payments under the 
contract. 


Opinion Section Memorandum No. 184 
Dated September 13, 1934 e 
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MEMORANDUM TO MR. LicCONNAUGHEY, ACTING CHIEF, 
BENEFIT CONTRACT SECTION 


Pe: 1934 nd 1935 Octton Reduction Contract 


oo, ~ Your memorandum of. ' “eptember 6, 1934, raises. an adéitional 
“question ‘in- connection with the problem involved in our Opinion I. 
Pas, weich dealt with the. rights of the managing share-tenant under 
the 1634 and 1935 Cotton Acreave Reduction Contract in the event of. 
ea breach by. the owmer,.. I accordingly submit my opinion upon the | 
eeoring: 5 ae apc eeat tes tis ok eee 


_ QUESTION 


Then a 1934 »rd 1925 Cotton Acrease = 
Reduction Contract hans becn signed | 
by the owner and by the Managing — 
share-tenant, with respect to each:. 
_*of the farms. owned by him, and the 
_ managing she re-tenont in eech case: 
«: fails to perform, is the owner en~ | 
ay titled to 50% of the rental pay- 
ments under cack of sas contracts? 


OPINION 


oe Ce , BY His, signature the owner Sriteates 
re himself, jointly. with the managing 
See, 6 e..-.. Share. tenant, to secure reduction 
ee upon. the farm, which is the: Mapsr eu 
weet ee Contract. “He is therefore; 
-.. not. entitled to. réntal payments un: 
ae 2 Less proof. of ‘reduction is made in 
ake , , the manner required by. the Contract. 


mee 


, Te cssentiel question here presented is: "That is the oblige- 
tion of the owner with respect to the reduction of acreage on the 
“Farm which is the subject of the Contract? 


In our previous opinion it was concluded that the managing 
are-tenent had no obligation as to the making of contracts upon 
her farms belonging to the owner snd over wWeich the tcnant had 
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no ecturl control, This conclusion did not rest upon any specivic 
apportionrent of oblirations, as dvtveen owner and tenant, made by 
the. terns of the Contract itself. It wns based upon the fact thrt 
. contrary construction would be inconsistent with the purpose of 
he Contract, that it would result in needless hardship to the > 
tonent end defeat the declared intontion of the government that : 


a 


those cooperating in: the contin, pager should fare better-than 


a 


cnose who do note 


Similar considerati ions, in the absence of specific provisions 
in the Contract, lead to the conclusion that the obligation of the o-ner 
does extend to the reduction feature of the contract and that, as to this, 
he is e joint promissor with the tenant. IS this were not so, payments 
desimned to secure a reduction of acreage and to benefit producers would 
be vayable to owners notwithst anding ., total failure to accomplish re- 
‘Auction. The consideration moving to the Secretary from the owner would 
in. such cese-be limited to the latter! ‘s promise not to grow cotton on 
othor lends not covered by » reduction contract and’ to an implied por- 
mission to the tonant to reduce the crop. Nothing in the terms of tho 
Contract scems to us to require so narrow a construction. In our previous 
opinion it was concluded that the term "producer" as used in Part I 
setting forth the required performance includes both owner and tenant, 
Los sinilorly. inclusive as uscd in Part II with reference to "performance 
by the producer". and the presentation of pro6f of performance. The 
question is not who is the "producer", but whether the obligation to re- 
duce pro@uction is one. resting wnon the tenant alone or upon the tenant 
and. the owner jointly. In our previous ominion it was concluded that the 
owner and the managing share-tenant are not joint promissors of the entire 
performance required.under Part Ie It does not follow that they may not 
be in the position of joint promissors ns to the obligation to reduce 
production. Nor does it matter that no vositive acts of performance are 
required on the part of the owner, If the owner, by joining with the tonanl 
in the promise, has guaranteed performance by the latter, he can be 
ontitled to no payment until the condition precedent is satisficd by the 
maine of the: recuired proof. 


That the oblication as sumed is joint seems to us the reasonable 
construction of the Contract, and is the only one consistent with the 
effectuation of its purpose. The rela ationship of owner and tenant, even 
A nonaging share-tenant, is ordinarily of such a nature that the owner 
has some meons of compelling the tenant to carry out the promised roduction, 
ana, sate tenee the tenant's failure to perform can hardly be unaccompanied 
by an attitude of connivence or consent on thé part of the landlord. The | 
Sontrnet, if construed ns binding the Secretary to make rental payments 
although the principal obligstion remains unfulfilled, would thus lend 
itsclf to collusion betwoen owmmer and tenant nnd would be far less 
| offectusl tran if construed: as jointly. binding. 
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The sugrestion is made that the word "producer" ns used in 
Part I apvlies "to ecither-or both according to the nature and extent 
of the control which each has over the land under the relationship exist- 
ing botween the lmdlord end tenant with respect to each farm." This 
would leave the construction elastic, to be resolved by the facts in 
each case. It would accordingly be possible to conclude that, in one 
case of non-performance of the reduction features, the owner is entitled 
to rental payments, on the ground that his obligation is wholly divisible 
from that of the tenant and does not extend to the reduction features, 
and in another case that he is not so entitled because his promise does 
extend to acreage reduction. The administrative difficulties which would 
attend the making of rental payments on such a basis are a reason for 
avoiding such construction if possible. But it seems to us also unreason- 
able to give the owner's promise so varying a content when the considera- 
tion remains unchanged. |}’oreover, a promise by the Secretary to make 
rental payments in any case where reduction had not been accomplished 
would be inconsistent with the purpose of the Contract as part of the 
control program. It is our opinion therefore that the Secretary may 
require performance of the reduction features of the Contract before 
making payment either to the owner or the tenant. 


On pace 4 of our previous opinion the owner and tenant are said 
not to be "joint promissors", and on page 5 the language used indicates 
that the performance of the owner as to the reduction features of the 
Contract is complete when he has consentedto the reduction. The situa- 
tion there under consideration, however, was one in which the tenant 
had fully performed, and the issue involved the owner's failure to enter 
into contracts covering his other farms. Viewed in relation to their 
context we believe the statements made on pages 4 and 5 of that opinion 
sre not incorrect, and they are not inconsistent with the conclusion 
reached unon the present question. 


Francis M. Shea, 
Chief, Opinion Section, 
O°fice of the General Counsel. 


1103 


No. 133 


PURCHASE FOR RELIEF PURPOSES OF SUGAR SURPLUS 


IN PUZRTO RICO, ETC. 


Under the provisions of Section 15 (f) of the Agri- 

; cultural Adjustment Act the Secretary may, 
in the exercise of his power to remove 
surpluses from the areas therein enumerated, 
purchase all surplus sugars of these areas 
for relief purposes. 


Surplus sugar so purchased and imported into the 
United States for relief purposes need not 
be charged against the quotas for such 
areas. : 


| . 


Opinion Section Memorandum Noe 181 
Dated September 14, 1934. 
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September 14, 1934 


Dear i'r. Secretary: 


Pursuant to your inquiry as to whether under Section 15(f) 
of the Suvear Bill you may purchase surpluses of sugar in the areas 
to which that section is applicable and import such sugar into the 
United States for distribution through relief agencies to persons 
otherwise unable to purchase sugar, without ‘charging it acainst 
the quota for such areas, it is my opinion that ‘surplus sugar so 
purchesed: by you pursuant to Section 15(f) and imported’ into the 
United States for purpases of relief need not be charsed against 
the quotas for such areas. ‘i , 


Section 15(f) of the Agricultural Adjustment Act provides: 


Whe President, in his discretion, is authorized by 
proclamation to decree that all or part of the taxes 
. collected from the processing of sugar beets or sugar- 
“cane in Puerto Rico, the Territory of: Hawaii,’ the Phil-. 
“dppine Islands, the Virgin Islands, American: Samoa, 
the Canal Zone, and/or. the island of Guom (if the pro- 
visions of this title are made applicable thereto), and 
Jor wpon the processing in continental United States of 
sugar produced.in, or coming from, said’areas, shall not 
“be covered into the general fund of the Treasury of the 
United States but shall be held as a separate fund, in 
the name of the respective areca to which related, to be 
used md expended for the benefit of agriculture and/or 
paid as rental or benefit payments in connection with 
the reduction in the acreage, or reduction in the pro- 
duction for market, or both, of sugar beets and/or sugar~ 
cane, and/or used and expended for expansion of markets 
and for removal of surplus agricultural products in such 
areas, respectively, as the Secretary of Agriculture, with 
the anproval of the President, srall direct." 


It will be noted that the language of this provision closely re- 
senbles that of Section 12(b) of the Agricultural Adjustment Act 
which reads: i | 
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expenses, rentel and benefit payments, and refunds 
On taxes ev iecielvee : 


The established administrative interpretation of Section 
12(b) Has been that under it the Secretary may,” by virtue of the 
phrase "removal of surplus agricultural products", purchase sur- 
pluses and dispose of them by distribution for purposes of relicf. 
That he is authorized to acquire such surpluses by purchase is the. 
clearest: import of the words. Tht he may dispose of the surpluses 
so scqvired in any way which will not entrench upon the market 
scoms an equally compelling inference of the provision. It 
follows, therefore, that where surpluses may be diverted into 
relief chennels, not affecting the current of commercial sales, 
this course is amply authorized. The correctness of this inter- 
pretation of the powers of the Secretary under Section 12(b) is 
supported by the settled rule that the administrative construction 
of = statute is entitled to great weight in determining its mean- 
inge United States v. Yowell, 5 @ranch. 368 (1809); Edward's 
Lossee v. Darby, 12 Wheat. 206 (1827). In view of the equally 
ettled principle that identical language in the same statute is pre- 
sumed to have the same meaning, the Secretory is to be deemed 
invested with similar powers by the phrase "removal of surplus 
agricultural products in such areas" in Section 15(f) of the — 
Acricultural Adjustment Act. It follows then that the Secretary 
is outhorized under Section 15(f) to purchase surplus sugar and 
to distribute it to persons otherwise unable to obtain sugar. 


The terms of Section 16(a) of the Agricultural Adjustment 
Act do not in any way vitiate the position here advanced. This 
section provides; ; boa Bug te tek ee 


"(a) The Secretary of. Agriculture is authorized: 
to purchase, out of such proceeds of taxes as are © 
available therefor, during the period this Act’ is 
in effect with respect to sugar beets and sugarcane, 
not in excess of three hundred thousand tons of sugar 
raw value from the surplus stocks of di rect-consump- 
tion sugar produced in the United States peet-sugar 
area, at a price not in excess of the market price th 
for direct consumption sugar on the date of purchase, 
end to dispose of such sugar by sale or otherwise, in- 
cluding distribution to mny orgenization for the re- 


ee  .  e 


1167 


lief of the unemployed, under such conditions and at 
Such times as will tend to effectuate the declared 
policy of section 8a of this Act. The surar sO” pur= 
chased shall: not be included in’ the quota for the 
United States beet- sugar area. All proceeds re- 
ceived by the Secretary of Agriculture, in the ex- 
.@rcise of the povers granted hs ereby, are appropria- 
ted to be available to the Secretary of Ag riculture 
_ for the purposes described in subsections (a) and 
(>) of section 12 of this Act." | 


It was pointed out above that/the consistent administrative 
interpretation of Section: 12(>d) Pe provision affords the Secre- 
tary power to make purchases.of the type here under discussion. It 
was also noted that Seo ction 15(f) zrants ‘similar powers. It is pro- 

ee thet Section 16(a) is to be construed as limiting the powers 

o> the Secretary to remove the ‘surpluses of ‘a single acricultural 
commodity; to. wit, sugar insofar as those povers depend upon 
authority granted by Section 12(b).. But Section 16(d) may clearly 
not be read as restricting the power to remove surpluses invested 

in the Secretary by Section 15 (f). If this be conceded, then it 
mist be concluded that the Secretary's powers under 15(f), remaining 
unabridged, authorize h’m to remove surplus sugar with the same frec- 
dom that he covld have under'12(b) prior to the limitations of 

16( ad) e : \ 


Conipelling evidence for the position that Section 16(d) of 
tne Aericultural Adjustment Act cuts down exclusively the povers 
of the Secretary of Agriculture to vurchese surplus sugar under 
Section 12 (b) end does not in any way limit his authority to remove 
surplus agricultural commodities, including sugar, under Section 
15(f), is found. in the fact that the provisions of Section 16( 4d) 
relate marely to the expenditures of funds appropriated by 12(b) and 
limit only the extent: to which these funds may-be expended for the. 
purnose of removing sugar surpluses. in the United States beet sugar 
area. Section 16(d) demonstrably relates only to the expenditure 
of funds under 12(b) es it provides for purchases out of the pro- 
ceeds of taxes available for the purchase of domestic surplus stocks 
of sugar. The only funds available for this purpose are those 
appropriated by 12(o) since the funds appropriated under section 15(£) 
for the removal of surplus mut be expended : solely in the territories 
t0 which this section relates. Consequently, though Section 16(d) 
limits the expenditures which the Pee ciara of Agriculture may make 
in the removal of surplus sugsrin the 3: United States beet sugar aren, 
it in no way cuts down his power to vurch»se surplus sugar as well 
as other nericultural commodities under Section 15 (f) in the areas 
to~hich that section is anvlicable. 
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e view here taken‘is, moreover y. supported by the: manifest 
unrensone ness of, the contrary © position and the extreme unlikeli- 
hood that Congress PEERY: have Tn ROR eae results Teguene’ by ite 


Section 12) was passed nS part of ie Sue rr Bill, av StatMee 
oromlecating. a program for sugar. The fvnds. established or which 
may *oreafter be established. under. that provision are derived ex- 
clusively from taxes collected from the processing of sugar in or 
from tr reas presently or which may hereafter be covered by Sec- 


Wee te} 
tion 12(f).: In the enumeration oF te purposes for which the fund 
under 15(f) may.be employed, i% ig specificelly provided that thesé::: 
POS OP Se ares pe “used and expended for.» .« reducts en Lahiiam produc- 
OR. 2 ONE eee or both, of sugar _dects and/or su sugarcane « . . i 
view, therefore, of the ubiquitous fecanance to sugar tarousneee the 
Aat and, more specifically, on the basis. © the well-established rule 


of ejusdem generis, it must be concluded. ae Congress intended that, - 
the vharase "removal of. surplus azricultural ‘products" in 15(f): eranted 
pover to the Secretary to pur chase with this fund, if not sugar pris. 
merilv, et least suger in-addit*on to other .surplus eerie ales C05 


mnonities. 


In the face of this intention of Congress a norhent tae that 
Section Ree is exclusive and that the Secretory may purchase sur- | 
plus suvpr pursuant solely to that provision cannot be sustained. 

On hex hyrothesis that that provision is exclusive, the Secretary 
would be noverless under -15(f) to engage in any transaction for the 
MLYDO Se ms removing sugar surpluses, and, in: contradistinction: to 

the whole tenor of the Section, he would be restricted to. purchasing.” 
survluses. of agricultural commodities. other than sugar.’ “Since ‘such: a 
result/is unwarranted by the obvious purport ‘of the entire statute 
and - settled canons of construction, the. premise upon which iv. ee 
based rust be discarded. Only clear language evidencing: ‘the, intel 
of Coneress to: cut down the Secretary's power under 15: (£)-. in: this= 
manner would justify such an interpretation. In virtue of the fact » 
that svpnort can be found for this result neither in -the: Veet ela aaa 
history nor within the Act itself, it must be concluded, in view of 
the broad, remedial. terms of” Section 15(:f). that-uncer that: provision’. 
the Soecretary may in the exercise of his power to. remove: surpluses:: 
from the areas in question purchase the surplus sugars of; these ‘areas 
for relief. purposes. Hic toed i. 


It seems equally. a proper interprotation of the. Fb that suger 
urchased by, the. Secretary for this end necd not be charged. against 
the quota for these: respective arense . | 
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On ordinary canons of construction it is sottled that the 
United States 1s not restricted by statutory linitations placed 
upon private individuals wnless it is specifically mentioned in the Act 
or unless this result is compelled by necessary implications In re 
Tidewater Coal Exchanze, 280 Fed. 648 (1922); United States v.. 
Birmingham Trust and Savings Co., ,258 Fed. 562 (1919).. See 26 


Sn a lca ate OST eon ca W.- £ 


Op. Atty. Gen. 415 (917). 


It may be contended on the rose: issue that. as Section 16(d) 
specifically exempts certain government transactions in sugar from the 
quota provisions there is in this the implication that other government 
dealings in the commodity were intended to be covered by the quota. 
Reference to other sections of the Act will demonstrate that this con- 
tention cennot be sustained with reference to.the purchase of surpluses 
in the areas to which 15{f) is applicable and their distribution through 
relief channels in the United States. 


By Section 8a(1)(A)(i) of the Agricultural Adjustment Act the 
Secretary is ompowered to : 


"forbid processors, handlers of sugar, and others 


from transporting to:. ... for consumption in 
continental United States... a 


and from dealing in certain: other stated ways with sugar in excess of the 
quotas established by the Act. The authority of the Secretary to for- 
bid such handling of sugar in excess, of: quota is, however, not plenary. 
it is: limited by the introductory no ee of Section Ba(1), which’rends: 


"Having due regaré to the welfare: of domestic 
producers and ie the protection of domestic con- 
sumers and to:a just relation between the prices 
received by domestic iseielesrar Ae the prices paid 
by domestic consumers, the Secretary of Agriculture 
may, in order to effectuate the declared policy of 
this Act, from time to time, by orders or regula- 
sfc feat < eae ieee 


Even if it were assumed, therefore, that the United Szates may 
in some instances be subjected to the quota restrictions of the ACE. 
it is clerr from these further provisions that.the specific dea lings: 
in sugar there in issue are exempt from such restrictions. 


In short, the Secretrry under Section 8(a) may not prohibit 
the purchasing and transporting to the United States of sugar in excess 
of the quotas established for the several areas to which 15(f) is applic- 
aodle, nor, consequently, charge such sugar against the quota for those 
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areas, “here the purchase is made for distribution amen: persons 
othervise unable to obtnin.this commodity, since.such a prohibi- 
tion would not effectuate the policy of the Act as expressed in 
Section Ba(1). Sugar distributed in this manner does not enter 

the ordinary chennels of trade and, as it does not appear on the 
market, cannot influence the price. By the same token, sugar used. 
for relief purposes clearly is not sugar consumed in the United 
States within the sense of the Act. The clear purport of the stat- 
ute, constant reference of the quota provisions to "market" and 
"price" in the Legislative Fistory, and the uniform administrative 
construction are unanimous to the effect that the tems "consumed 
in the United States" and "consumption requirements" as used in 

the Act refer to sugar which can be absorbed in the ordinary chan- 
nels of trade. On this interpretation it is obvious that the dis- 
tribution for relief purposes of sugar to individuals who are not 
a market for it is not "consumption" and thet such sugar is not 
subject to the Secretary's powers of regulation under the Act. 
Hence it follows that the vurchase of such sugar need not be 
charged against the quotas. 


Mor is any difficulty to be found in reconciling this conclu- 

sion with the fact that the surplus sugar authorized to be purchased 
under 16(d) and exempted from the quota provisions is expressly per- 
paves to be distributed for relief purposes. It is to be noted that 

e Secretary is authorized to dispose of the sugar acquired under 
aA nuthority of Section 16(d) not merely through relief channels 
but also "bv sale or otherwise". It might well be that the Congress 
“intended that where the Secretary entered upon the marketing of sugar 
in the ordinary channels of trade, as he would be permitted to do 
‘under Section 16(d), such marketing would be subject to the quota 
provisions except as specifically exempted by the provisions of that 
Section. The exemption would therefore become necessary not to free 
from quota regulations surplus sugar purchased for distribution through ~ 
relief azencies but such sugar as might be purchased by the Secretary n 
to be distributed through the ordinary trade channels. 4 


It is therefore concluded that the éoehotary may purchase sur~ 
pluses of sugar under the authority of Section 15(f) in the areas to 
which that section is applicable and bring it into the United States 


for distribution through rdief channels without it being chara oe 
against the aud ees for such areas. 


Respectfully yours, 
Seth Thomas, 


Solicitore 


eu 
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APPLICATION OF EMERGENCY CATTLE AGREEMENT TO LIEN- 


HOLDERS FORECLOSING AFTER APRIL 1, 1934. 


A lienholder foreclosing in good faith after April 1, 
1934, is not within the term "producer" 
as employed in-the Emergency Cattle Agree— 
ment, supplemented by Administrative 
Ruling Nos Se 


Opinion Section Memorandum No. 187 
Dated September 14, 1934. 


os Fy! 
cs LU 
‘ at 
, 1 
ei 
+ 
} 
>. eens 
7 ‘ 
vs - 
oe 
ret Poe * 
ia 
6 
‘ 
e's 
ne . 
+ “ 
‘ 
‘ ' 
‘ “ 
d we 
i . | ‘ 
4 
es 
’ 
‘ 
‘ 
1 = 
’ 
* 
i 
fi 
‘ ‘ 
P=) ' eal 


ase 


1 
Pt get i 
aoe 


seisaras vs 


‘ 
| 
fs 
) 
>, 
. 
| 
| 
| 
‘ Ar. 
, * 
' my a 
Pa: 
’ oe 
| 
$e 
re 
J 
* & 
ae 
o? Pe 
| 


LPES 


September 14, 1934 


MEMORANDUM TO COL. PHILIP G. MURPHY 
Chief, Commodities Purchase Section. 


The following. memorandum is submitted in response to your 
request: : an 


QUESTION 


May Administrative Ruling No. 3 = Emergency 
Cattle Agreement, approved June 1, 1934, be 
apovlied in favor of a lienholder, who, after 
April 1, 1934, in good faith forecloses a 
lien upon cattle for the amount of lom's: 
_made both before and after that. date, ad- 
vances subsequent thereto but made: solely 
to preserve the collateral and prevent loss? 


OPINION 


Administrative Ruling No. 3 may not be ap- 
plied in favor of a lienholder foreclosing 
after April 1, 1934. 


DISCUSSION 


It is clear that such a lienholder does not come within the 
term "producer" as that term is used, in the Emergency Cattle Asree- 
ment, since that Agreement requires that the producer must have owned 
and been in possession of the cattle offered for sale prior to April 
1, 1924. Consequently, the question. is: Can such lienholder qualify 
as 2 producer under an extension or. modification of the Emergency Cattle 
Agreement? That agreement has been modified with respect to the term 
"producer" only in the caseScovered by Administrative Ruling Noe Se 
Moat rolling provides: 


"Tn' cases where a producer has voluntarily 
nbpndoned cattle covered by a mortgage and 
abandoned farming operations ond moved from the 
farm upon which such cattle were kept, the 
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owner of the lien on such cattle coming into 
possession thereof after April 1, 1934, becmse 
of such nbandonment may, for the purposes of 
the Emergency Cattle Agreement, sign. the. .agree- 
ment as 'producer! and-upon approval of the 
Seerctary or his authorized -gent the 'purchase 
payment! may. be paid for such cattle, Such 
contract must be accompanied by evidence of 
abondonment, including statements signed by at 
least two disinterested parties and the owner 
of such lien. Such claim of abandonment shall 
be reviewed and investigated by the County 
Drought Relief Service Committee who, if such 
obandonment is established, shall. attach to the 
contract 4 certificate by them that they have 
investigated the claim of abandonment of- such 
cattle and farm and thet such claim is true. 
There shall be written boldly ocross Section 

6 (b) of said contract the following: 'Cattle 
voluntarily abandoned as per attached claim', 
and thers shall be written boldly across 
Column 4 of Table A the word 'none'. In no 
event shall any 'benefit payment! be made under 
such contract.! 


It is fundamental that exc reptions of modifications which are 
made to a wc]l established procedure or course of conduct must be 
strictly construed. It is clear from the safeguards provided for in 
Adninistrative Ruling No. 3 that that ruling was intended to cover only 
the particular situation described therein snd was NO’ intended to be 
construed so as to cover foreclosing lienors. . a 


The question of whether a further ruling admitting foreclosing 
licnholders to participation in these contracts would be’ autho is” 
not gonsidered in this memorandum. ; 


Francis M, Shea, 
Chief, Opinion Section, 
Office of the General Counsel. 


1115 


Wo. 154. 


PURCHASE OF CATTLE FROM THE REGIONAL 


AGRICULTURAL CREDIT CORPORATION 


The Pegionnl Agricultural Credit Corporation cannot 
render full performance of the obligations im- 
posed upon producers by the Emergency Cattle 
Agreement, and, in particular, those obliga- 
tions in exchange for which the "benefit pay- 
ment" is made, and, therefore, is not entitled 
to receive a benefit payment upon the sale of 
cattle to the Secretary; but the Secretary may 
purchase cattle from the Regional Agricultural 
Credit Corporation on terms other than those 
provided for in the Emergency Cattle Agreement. 


- Opinion Section Memorandum Noe 185 
; Dated September 15, 1934+ 
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September 15, 1934. 


PEMORANDU TO 14 TO” WR. H. BE. REED 
Acting’ Chairman, Ti “Tivestock Purchase Committee 


In reply to eho submit herewith the following: 


QUE ESTION 


Is tho Be rtiowtelis Agricultural Credit Corpora- 
tion entitled, uwoon the sale to the Secretary 
of cattle taken over by it before April 1, 
1944, and at present pastured in drought 
areas in Nebraska, to both a purchase pay- 
ment anda so-called "benefit payment"? 


OPINION | 


The Regional Agricultural Credit Corporation 
cannot render full performance of the obliga- 
tions imposed upon producers by the Emergency 
Cattle Aereement, and,:in particular, those. 
obligations in exchange for which the "benefit 
payment" is made, and, therefore, is not én- 
titled to receive a benefit payment upon the 
eale of cattle to.the Secretary; but: the Sec- 
retary may purchase cattle from the Regional 
Agricultural Credit Corporation on terms other 

_. than those provided for in the Pear eOn cre 

Ete. Gas ee 


_ DISCUSSION 


The Se Sara Cattle Ma ee which is being employed by 
the Secretary in making purchases of cattle in drought areas pro- 
vides that the cattle producer receive a purchase payment for the 
cattle purchased and in addition thereto a further amount which! is 
referred. HP as a nee sa caaag bee Saige aroun that: 


\ 


oe "The producer agrees: 


ee. M(2) to aipeniltoeieg ‘with pater Det 
-» - programs: pertaining to the adjustment: or: 
reduction: of production and/or for the» 

=) aia eee RS eae of pest ance sa 


LETEx 


cattle and/or dairy products which may be 

'. proffered by the Secretary, pursuant to the 
Aericultural Adjustment Act, as amended. 
To execute the agreements necessary to par- 
ticipate in such programs and necessary to 
share in the payments that may be paid by 
the Secretary for etapa thereof, and 
the producer agrees that the total or any 
‘part thereof of the * ‘ponefit payment! for 
the cattle described in Table A hereof may 
be applied to and deducted from any pay- 
ments he may become entitled to under any 
such agreement: or agreements. 


"(5). That he is signing this agreement 
in consideration of ‘the total payments set 
forth in columns 4 and 6 of Table A, being 
made ns set forth on lines A and B on the 
reverse hereof, and recognizes the 'benefit 
payment' as made in consideration of his 
participation in the reduction of produc- 
tion effected by eaten ek abner 


It is further sichoatdelt by Administrative Ruling No. 1 - Emergency Cattle 
Agreement, approved June 1, 1934, that: 


"Te anounts due as ‘benefit payme nt! 
are payable to the producer and are not 
in es for cattle RP ee git 


It willoe rove that part of the cons sidoration ot least for 
the "benefit payment" is the agreement of the producer-seller to 
participate in future programs to reduce surplus, adjust production, 
ond support and balance the market for cattle and/or dairy products 
ad to accept this benefit payment as applicable to any future pay- 
ments which may become due him under such programs. The Reconstruction 
Finance Corporation Act. (Publication No. 2-= 72nd Congress) provides 
in section.201 (e)'that the Reconstruction Finance Corporation may 
orzanize in any of.the "twelve Federal Land Bank Districts where it. 
may deem the same: to be desirable a regional acricultural credit | 
corporation". ‘These Corporations were to be organized for the 
purpose of making loans or advances to farmers and stockmen. The 
powers specifically esranted the Corporation do not include the pover 
to nurchase cattle or to acquire the ownership thereof, Undoubtedly, 
nowever, ownership ‘may: be acquired cither under foreclosure or upon 
the surrender of his equity by a borrower. Such acquisition of osner- 
ship may be justified as the exercise of a-power necessary and incidental 
to the realization of theloans made by the Corporation in the coxercise 
of its express powerse On the same grounds the Corporation may be 
empowered te lease acreage and pasture the cattle taken over by ite 


Pau 


But such octivities are permitted only for such period as may 

be necessary to preserve the collateral and enable the Corporation 
to renlize thereon. But it is neither necessary nor incidental 

to the exercise of its express powers that the Corporation 

engage in production or operate a farm. It is clear, therefore, 
that the Fegional Agricultural Credit Corporation cannot comply 
with the requirements necessary to entitle it to receive the bene- 
fit payment provided for by the Emergency Cattle Agreement. 


It does not follow, however, that the Secretary, therefore, 
may not buy cattle from the Regional Agricultural Credit Corporation 
upon some other basis; on the contrary, he may. The Secretary is 
empowered to purchase cattle to effect a production adjustment, to 
remove surplus, to support and balance the market, or to relieve 
the situation created in drought areas by the shortage of feed and 

hereby prevent the loss of cattle by starvation. Such purchases 

of cattle are authorized under section 12 (») of the Agricultural 
Adjustment Act (Publication No. 10 - 73d Congress), section 2 of 

the Jones-Connally Cattle Act (Publication No. 142 - 73 rd Congress), 
and paragraph 2, title II of the Emergency Appropriation Act, 

fiscal year 1935 (Publication No. 412 - 73rd Congress). 


Francis Me Shea, 
Chief, Opinion Section, 
Office of the General Counsele 
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TERMINATION OF TAX UNDER BANKHEAD ACT 


A proclamation that the tax under the Bankhead 
= Act is abolished would not be inco- 
Fa. sistent with the continuance of the 
processing tax on cotton under the 


Agricultural Adjustment Act. 


Opinion Section Memorandum Ng. 199 
Dated September 18, 1934. 


‘on See also Ovinion of the Attorney General, 
4 Dated September 22, 1934, in Appendix (A-9)-. 
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- September 18, 1934, 


“MEMORANDUM FOR THE ‘SECRETARY 
Desk tir, Seoretary: 


In reply to your: inquiries. concerning the terniaacron of the 
Bankhead Cotton ees Bore the fore dese conclusions are ildy ltt 


“The ediy’ provision for the suspension of the tax levied by 
the Banthesa Bill ‘is..to be found in Section 2 of that Act, which 
provides: 


"Thé provisions of this Act shall 
be-effective: only with respect to the 
crop yeats 1934-1935, but if the Presi- 
dent’ finds that -the economic emergency 
ay in cotton. production and marketing will 
continue or is likely to continue to ex- 

a. ist. so that the application of this Act 

“l with respect ‘to.the crop year 1935-1936 
+...  °ig¢ imperative. in order to carry out the é | 
eee. CPOlicy<declared in section.1, he shall ‘so 

= ee proélaim, and.this Act shall be effective 

with respect to the crop. year 1935-1936. 
If at any time prior to the end of the 
crop year” 19%5-1936, the. President finds 
that the economic emerzency in cotton pro- 
duction and marketing has. ceased to exist, 
he shall so proclaim,. and no tax under 
this act: shall be levied with respect to 
cotton harvested after the effective date 
end Se ato rnd rae N. 


The eléar: rane of fue) daneuacs a ses Ne seal lL so proe 
claim .. . no-tax under: this. ‘Act shall be ‘Levied with respect to 
cotton harvested after. ‘the effective. date. of such proclamation" is 
that if the President: finds that.. the. economic emergency in cotton 
production and marketing: has. ceased, to exist, that finding will 
completely terminate the: operation. OL the Act. ‘The authority of 
the President to’ extend: the Act. to the crop years 1934-19235 is 
conditional upon a-finding that the. economic emergency in cotton 
"will continue or is likely to continue to exist". The express 
reiteration of the term Noontinue" in this claws: supports con- 
clusively the view. that Gongress intended the Bill to be extended 
beyond the current: cropyear, « only... if the emergency which was 
the original 6céasion of; the Act ex xtended to thase years. It 
follows that the finding that the economic: emergency no longer 
exists cannot be limited to this year's cotton crop and the tax 
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levied thereon. 4 proclamation‘to this effect will under Section 
2 conclusively terminate the Acte 


It has also been suggested that if the-President proclaims 
that the economic emergency in cotton production and merketing has 
eensed to exist, such a finding would jeopardize the cotton pro= 
cessing taxes and rental and bencfit payments under the Agricultural 
Adjustment Act. It is submitted, however, that sine the facts sup- .. = 
porting 2 finding thet the emergency which was the occasion of the — 


Bankhead Act no loneer exists coincide in no way With those requiring 
the termination of any provisions of the Agricultural Adjustment Act . . 
the ending of the tax under the Bankhead Act would not jeopardize the. <u 
continuance of the processing taxes on cotton under the Agricultural 
Adjustment ket. 


The condition set down in the Bankhead Act to its termination 
i that the President find that "the economic emergency in cotton pro 
duction and marketing has ceased to exist." In accordance with the 
settled principle that general language must be construed as strictly 
limited to the immediate objects of the statute, and that the meaning 
of seneral words must be restricted in order to carry out the legis- 
lative intention (United States v. Kirby, 7 Yall. 482 (1868)); Reiche 
v. Smythe, 13 Wall. 162 (1871)), the significance of the phrase "economic 
omerzency in cotton production and markcting" must be ascertained by re- 
forence to the policy of the Bill and. the means taken to remedy the 
evil which occasioned its passage. This may be found in Section 1 of 
the Bankhead Act, which provides: : | sain a 


"That in order to relieve the present’ 
acute economic emergency in that part 
of the agricultural industry devoted 
to cotton production and marketing by ~ 
diminishing the disparity between °° 
prices paid to cotton producers and «> | 
persons engaged in cotton marketing 
and prices of other .commodities and 
by restoring purchasing .pover to:such ~~ 
“producers and. persons so that..the:re-- 
“'Storation of the normal exthange in’ 
“interstate and foreign commerce..of: 
all commodities may. be. fostered, :and 
“to raise revenue to,mable: the payment 
of additional benefits to..cotton pro- © 
““a@ucers under the ,Agricultural.Adjust- 


policy of Congress .to;promote, the. 1 
orderly mr keting of cotton ininter+ © 
FPN Se id pole ie ow ber ptt be tae Qa OF 


ee 
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state and.foreign .commerce;.té .,. ». 
enable producérs..of. sich 1 commodity | 
to stavilive their mr kets ‘against - 
undue_and excessive fluctuations, 
and _ to preserve 6. acvantageous markets 


for such commodity,” and to prevent 


unfair competition and pra actices 


in putting cotton into the channels 

of interstate and foreign conmerce, 

and to more éffectively balance pro- 

duction and consumption of cotton." 

(Italics supplied) 
Tae underlined phrases in the above Séction indic-te that, while the 
Bill constitutes part of the seneral scheme to relieve the economic 
dislocation of agriculture which caused the enactment of other recent 
legislation, it was desigmed specifically to meet a particular situa- 
tion in the marketing and production of cotton. The extensive Hear- 
ings and Debates in the Senate and the House of Representatives prior 
to enactment of the. Act are replete with statements to the effect 
that the purpose of the statute was to curb practices in the mar’eting 
and production of cotton which had arisen after the promulgation of the 
program; under the Avricultural Adjustment Act and which, if permitted 
to continue, would render that program ineffective. The explanation 
of this specific emergency in cotton which the Bill attempted to meot 
Siven in thé Report of the. Committee to the House is representative of 
these statements. and indicates clearly the serge of Congress in 
Passing this MeASUTE » It was. there, said: 


WThig billis “designed ie supple- 
ment the cotton program of the Agrial-. 
tural Adjustment Administration. Further 
legislation | is necessary: to. promote, .dur- 
ing this emergency. period, the effective 
and profitable marketing of cotson * * * 
The sign-up campaign for the 1934 pro- 
gram has just been completed, ..nd again 
a large percentage of the cotton sgrovers 
have cooperated in thes program. However, 
the rental and benefit. payments thnt the 
Agricultural Adjustment Administration is 
abl co to make under these programs are 
necessarily. small.in comprrison with the 
price at which cotton: will ‘sell. if the 
surplus is. eliminated.: It.is now recog- 
_, nized. throughout the Cotton Belt that the 
“success of these progrems: requires the 
subordination of individual interests to 
the general welfare. By refusing to take: 
+ in. the program. and.by expanding their: 


aru 
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cotton. acrenge, those who do not. 
cooperate can destroy the woLuntary 
adju ustment pr POAT AIS + eres 


NThig vill a deat meaks to -puadets 


cooperation effective by preventing 
those who do not coo erate, from de- 


stroying the cotton - adjustment pro 
gerom. That policy along with the 
policy of protecting the marketing b 
cooperators is accomplished by the levy 
of . tax on the excess of cotton going 
into interstate and foreign commerce 
detrimentnlly to the whole cotton in- 
dustry..* * * This bill provides for 
raising revenue and if the amount of 
funds capable of being devoted to the 
cotton program can be increased thereby 
the desirable policy of furthering the 
cotton programm of the Asricultural Ad- 
‘justment Administration can be stimu- 
lated." (Italics supplied) 


Tt is thus clear that the Bankhead Act constitutes not an attempt 

to cope with the fundamental emersency in the cotton problem, but is 
rather an attempt.to deal with a particular difficulty in the success 

ful execution of the basic voluntary. plan under the Agricultural Aa just- 
ment Act. The phrase “economic emergency in cotton production and 
marketing" in Section 2 of the @ankhead Act accordingly, refers to the 
destructive influence.of the unfair practices of non-cooperators unon 
the voluntary cotton reduction plan under the Agricultural Adjustment 
Act which threatened the salutary effects of that program on cotton 
prices. The system established wmder the Bill in addition unmistakably 
supports this interpretation of the emergency contemplated by Songress 
in passing the instant measure. The primary aim and the sole ves 

of the exemption-certificate sys stem and of the tax on the sale of cotton 
in excess of tho allotments. set up in Section 4 of the Act, is the 
prevention of a elutting of tho market by non-cooperating producers. 
Besides this element of compulsion the statute introduces no eloment 

not alread» to be fond in the basic reduction program under the 
Asricultural Adjustment Act. 


Froceeding, therefore, on. the ordinary principle of construction, 
that where the language in,a statute is ambiguous, its significmce mst 
be determined by looking to the mischief sought to be nvoided ond the 
remedy intended to be afforded (Denn. v. Reid, 10 Pet. 524 (1836)), it dam 
concluded that the "omergency in cotton production and. marketing" referre 
to in Section 2 of the Rankhead. Act. is the destructive effect on prices 
of the unrestricted production and morketing of cotton by non-cooperators 
in the Agricultural Adjustment Act program, and that when this situation — 
no longer obtains, the President, on finding the facts to be such, may, 
under Section 2 (a), terminate the tax levied in the Bankhead Act. 


ae viow- or 


Li27 es. 


this meaning of the phrase *teconomic omergency 


in 


cotton procuction end marketing" in the Bankhend Act, a proclamation 
that such emergency no lonzer exists Ue have no 


4715, 


by the President 
vearin=s upon the 


continunnce of the cotton processing taxes under 


the 


Aericulturnl Adjustment Act. The conditions wder which Siege trxXos 


movy oc terminated are specificrlly stated in Section 13 of that 


woich reods as fo 


llows: 


"This titlo shall c@ase to be in 
effect whenever the President finds and 
proclaims tliat the national cconomic 
emerrency in relation to nericulture 
has been ended; and pending such time 
the President shall by proclamation 
terminate with respect to any basis 
yzricultural commodity such provisions 
of this title as he finds are not re- 


Quisite to carrying out the declared 


policy with respect to such commodity 
* * ok (Ttalics supplied) 


ad . r, 
stitute, 


Under tris provision the cotton processing taxes under Section 9 (a) 
of the Arricultural Adjustment Act’ may be ended by the President upon 
his finding (1) that since the "national economic emergency in relation 


GO agriculture" n 


o longer exists, all of Title 1 (which includes 


Section ° (a) is terminated; (2) that these taxcs are no longer re- 
Qiisite to carrying out the declared policy with respect to cotton 
of the Act in relation to this commodity have been 


becsuse the aims 
achieved: or (3) 


that the taxes are, ntolished beceuse they are no 


longer adapted to carrying out the policy of the Act in relation to 


cotton. 


In Sections 1 and 2. of, the Agriculture Adjus stment Act the 
fenvor the emergency here referred torxand the objec tives in view ore Ox 


“plicitly stated: 


i 


"That the present ‘acute econoric emorgcney 
being in part the >, consequence SA eevare. 9" 
and increpasing disparity between the prices 


aT acricultural and other © mao di tic es, 


which disparity has “Le reely destroyed the 
ourchasine pover op aa farmers for industrial 
products, has brokén dom the orderly ox- 
change of commodities, ond has scriously 
impaired the ag ericultural assets supnorting 
the national oredit structure, it is hereby 
declared thr that. t thes 30 conditions 3 in the basic 
industry . ry of. ngrioul cure have nrfected trans- 
actions in agriciltural corimodi ties with a 
national ‘poblic interest, have burdened and 


obstructe a the normal currents of commerce - 


charac- 


428 


in such commodities, and render im- 
parative the immedinte enactment of 
title Df of thie Ack... 


Section 2 "It is hereby declared to be the | 
policy of Conzrcess-- 


(1) Bo establish snd maintain such 

Set between the procuction and con- 

umption of agricultural com comuodities, 
ar such marketing conditions therefor, 
as will reestablish prices to farmers 
at a level that-will give agricultural 
commodities a purchasing power with 
respect to articles that farmers buy, 
equivalent to the purchasirg power of 
agricultural commodities in the base 
period. The base period in the case of 
all agricultural commodities except tobacco 
shall be the prewar period, August 1909- 
duly 1914. In the case of tobacco, the 
base period shall be the postwar period, 
August LE ee 1929. 


(2). To approac’ such equality of 
purchasing power to gradual correction 
of the present inequalities therein at 
as rapid a rate as is deemed feasible in 
view of the ‘current consumptive demand 
in domestic and foreign markets." 


In addition to the extensiveness of the economic, situation this 
legislation is avowedly designed to meet the variety, scope and maeni- 
tude of the specific remedies provided in the Agricultural Adjustment 
Act and their delicate adjustment to the declared purpose of achieving 
parity prices for basic agricultural comm ditices, conclusively estab shes 
the fact that the emergency referred to in this statute is truly national” 
in scope es distinguished from the particulsr emergency provided for in 
the Bankhead Act. It-is therefore obvious that a proclamation that the 
emergency which prompted the passa uwze of the latter Bill no longer 6xistsy 
can have no influence upon the determination of the President of the 
question of whether "the national economic emergency in relation to 
agriculture" under the Agricultural Adjustment Act has been ended. 


The irrelevance of a, finding’ ‘thas the emergency requiring the Benk 
head Act has terminated, on the issue of whether the specific provisions 
relating to the cotton processing toxes aneee the Agricultural Adjustment 
‘Act mst: be suspended, is equally clear. In accordance with the terms of 
the declnration of policy: quoted: above, the objective of the measures. take 
in the Arricultural Adjustment. Act’ is the achievement of parity prices: 
only in the event.that, cotton attains this price maythe processing tax © 
provisions as to cotton be abolished’ as "not requisite to cart. out th 
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declared policy with respect to such commodity * * * ", Obviously the 
fact that tre compulsory measures of the Bankhead Act are no lonser 
required to safeguard the voluntary reduction systemunder the 
Aszricultural Adjustment Act in no way coincides with such a finding. 
Nor, in the same way, would a declaration that the emerrency under the 
Bankhead Act is ended in any vay conclude the President on the issue 
of whether the provisions relating to the processing taxes are adapted 
to bringing the price of cotton to parity. In view -f the totally 
different circumstances involved in the determination that the 
Nomereency in cotton production and marketing" under the Bankhead 

Act has ended, and the finding that the processing taxes mst be 
terminated, it follows that a proclamation that the tax under the 
Bankhead Act is abolished would not be inconsistent with the continu- 
ance of the processing tax on cotton under the Acricultural Adjust- 
ment Acte 


Respectfully yours, 


Seth Thomass 


Solicitore 


evi) 
Noe 13% 


ENFORCEMENT OF PROMISES MADE BY PRODUCERS IN 
EXCHANGE FOR THE CONSENT OF TENANTS 
AND SHARE CROPPERS 


When a producer has made promises to his tenants or 
. share-crovpers as part of the considera- 
tion for the consent of the tenants or 
share-croppers to his entering into a 
1933 cotton benefit contract, the 
enforcement of such promises is a duty 
owsdto the Secretary, enforceable. by 
set-off against the pro“ucer, »y-suit 
efainst the producer to recover back sums_ 
already paid out, and possibly by an 
action of interpleader. These remedies 
shovld be reenforced by the proml-ration 
of supplementary rules and regulations. 


(ta 


Opinion Section Me.aorandum No. 190 
Dated September 20, 1934. 
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‘September 20, 1934 


MEMORANDUM TO MISS BENNETT 


QUESTION 


What power has the Secretary of Agriculture to 
enforce the promises of producers,: principal parties 
_to- 1933 cotton benefit contracts, which. were given in 
exchange for the consents of the lienholders? What 
procedure should be followed in exercising such power _ 
as the Secretary may have? 


OPINION. 


The performance of such promises is a duty owed 
to the Secretary, enforcédile by set-off against the 
producer, by suit against the procedure to recover 
back ‘sums already paid out, and possibly by an, action 
of interpleader. These remedies should, be reenforced 
py the -promilgation of supplementary rules and regula- 
tions which will be outlined in the discussion. 


DISCUSSION 
The promises of the producer to. his tenants or croppers 
incurred as part of the consideration for the consent 
of tenants or croppers are pant of the consideration 
ovine from the producer to the Secretary in exchange 
for the Secretary's promise of payment. 


It is an essential part of the Agricultural Adjustment Program 


that croppers and tenants recéive just shares of the total benefits to 


be paid. The benefit payments are authorized by Section-8 (1) of the 


Act as calculated to effectuate the policy of Congress declared in Sece 


2 (1)-end (2). They are offered as consideratioy for the reduction 
of acreare, and with the further intention of restoring the purchasing 
power of the farmer to the levels obtaining in the base period. 


The beneficiaries intended are the farmers - growers, gshare-tenants 
share-croppers - and any other persons having such interest in the land 
ae cron that their cooperation or consent is necessary to effectuate the 
desired reduction. 


There appeared to be insuperable administrative difficulties, 
however, to admeasuring the interests of croppers, tenants, and other 
lienholders. The only practical way of distributing the payments was 
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thought to be by apvortioning a Sum’ LO each farm as a whole, lexrving 
that sum to be divided among st those having interests in the farm as 
their interests may: appear. This was to be accomplished in the 1933 
contrect by requiring the produccr to obtain the consent of the licn- 
holder to the producer's offer. The parties would have to agree 
anonest themselves uvon the division and consent. to having payment 
made by check drawn toa one of themselves. 


Thet such an agrecment was demanded by the Secretary «is an 
essentinl part of the contract is shown by the stipulation that the 
Secretary may withdraw from the agreewent if the consents are not 
obtained a (Cotton Regulktions, Series 1, Sec. 300). or may at his 
option meke' payment to all‘ interested parties jointly (Certificate 
of Performance ‘ape The: lienholder's interest was to be protected 
by making his consent prereduisite to any payment to thevgrower. 

If his consent to the offer were not obtnined, the check would be drawn 
jointly to the lienholder and producer, and the lienholder's consent 
ould thus be necessary for the collection of the check. On the 

ytnor hand, to prevent excessive demands by the lienholder, 
regulations such as Cotten.Regulations, Series 1, Section 209, forbade 
certain unjust BENE Sens in his favor. 


This elaborate scheme of BeoviAT ane ten Gee the intention of 
the Secretary to insure the payment.to the lienholder of a division 
of the total benefit payment fairly representing his interedt . 


Tre promises of the Secretary are consideration for the 
promises of the grower and for the consent of the lienholder. 
The consent of the lienholcer is consideration for the promises 
of the grower and of the Secretary. The promises of the grower to 
the Secretary and lienholder are bargained-for consideration for 
the consent of the lienholder and the promises of the Secretary. 
Both sets of promises of the grower are essential to the parposes 
for which the offer was: accepted by the Secretary. The Secretary 
had an interest in their being made and he has an interest in 
their ve SEC eaen eae ; : 


If either promise of the grower is fraudulently made, the 

" Secretary may rescind. If either promise of the grower-is not 
verformed, the Secretary may treat such non-performance,.as a breach 
of the contract and of its conditions. 


II. 


Tt romises of the grower to the lienh-lder may be en-— 
forced by the Secretary by set-off against the producer 


and by suit arainst the producer to recover back sums 
Already paid out. 


a pees Malle ts; 
Since the obligation of thc producer to pay* the lienholder 
is a duty owed to the Secretary, the Secretary is entitled to sce to 
its performance. He may withhold from any sums due the grower, whether 


‘under the 1933 contracts or any other agreements, a sum sufficient to 


pay the lientiolder's claim. It is unnecessary to determine whether 
this is technically a set-off, since the Secretary is, in any event, 
entitled to refuse performance on his part where the producer has 
failed to perform on his. It must be noted, however, that this may 
be done only when the growers obligation to the lienholder has matured. 
“There the grower has already been paid and there is no sum ovw- 
ine bim under other agreements, the Secretary may, on non-performance 
by the grover, sue to recover back the sums already paid out. However, 
the law governing the rights of one who has stivulated for another is 
obscure end it is advisable that the Secretary fortify his position by 
taking an assifnment from the lienholder. The character of this assign- 
ment vill be discussed in a later section. erin ah 


Tt has been suegested that the consents of the lienholders give 
trie Secretary a pover, the exercise of vhich is optional with him, and 
that he might, therefore, refusing to evercise that ‘power, make pay- 
ment directly to the lienholders orrey check payable jointly to the 
producers and licnholders. The validity of this argument is doubtful. 
Glause 7 of the producer's Cortificate of Performance provides that 
the check is to be dram payable jointly to the order of all persons 
‘ho appesr to have an interest in the crop, mless waivers shall heve 
been obtained. The Secretary, by accepting the producers offer, con- 
strued in connection with this clause of the Certificate of Perform- 


ance, binds himself to pay to the producer alone unless the necessary 


consents have not been obtained. It is true that against the croppers 
or tenants the Secretary may waive his power, but as against the pro-~ 
ducer he hss bound himself by contract to make all payments called 
for directly to the produccr.e 


III. 


By rules and regulations, having the force of lav, the Secre- 
tary nay obtain disclosure of the terms of the agreements betvecn 
producers and licnholders and of the extent to which such ngreements 
have been sotisfied, md an automatic assignment of the licnholders' 
claims arrinst the producers. Such regulations are clearly within 
the povers of the Secretary. The following draft of supplementary 
rules end regulations is propo sed: 


Ivery producer, party to n 1938 cotton benefit con- 
tract, must file vith the Secretary a statement of 
his obligations, express.or implied, tovards croppe~s 
end tenants incurred »s consideration for the consents 


',. to. the ree lig of such. Carrer and. tenants. 


“A 


a 


cae cropper or eee heaving a eat on land or cot eae 
affected. by- such contracts may file with the Secretary 


a statement of the obligations incurred toward him by 


_, the. Sapa: as consideration for his consent to the 
contract. : 


Any Eats licnholder may. male an Ageiaumene to the 


Secretary of his ob bligations against the producer, 
taking in exchenge an independent obligation of the.. 
Secretary to pay over whatever amounts are, collected 
from the producer. or withheld in set- off against the 
payments otherwise due the producer. (This form and. 
character of this assignment Will. be discussed in a 
later section). : 
Every producer, party to such contracts, must file 
with. the Secretary before (date) proof of 
satisfaction of his obligations towards such lien-_ 
holders, including share-tenants and share-croppers, 
incurred as consideration for the lienholder's con— 
sent to the contract. 


_ Every lienholder having an interest in the land or 
- cotton affected by such contract, who has camsecnted 


to. such contract in. exchange for promises to him by. 
the producer, must file with the Secretary before 


(date) _& proof of satisfaction to him of 


the producer'§ oblization to him or a statement that 


such obligations have or have not been satisfied. 


Failure by the lienholder to give such proof will 
operate as the lienholder's acceptance of the Secre- 
tary's offer of an independent obligation in exchange 
for an assignment by the lienholder of his rights 
against the producer in the same. form as in 3. 


Failure by the producer to give: the proof called: for 
in paragraph 4 will operate fs estop the producer to 

cGeny the validity of the assignment affected by para- 
ie raph 5 


eden se 


ache These, ah oe shall ‘ne posted in cagh county, in 


Rs *.. the office of the County . Committee, .and in such other 


places. Aas..the Secretary may. de esignate. Such posting 
. shall constitute notice to all producers, and 1ish- 
nOLeers nffectod by. these ee 


9. one or after (date) ea from time to Feit 
thereafter, a notice shnll be poste? in the office 
,,Of :the County Committee and.in.such other places as 
. . the.Seeretary may de signate, stating which growers 
ein ‘the , county have seal their obligations owing 
to ‘lienholders incurréd..as, consideration for the 
lienholders! consent, ents eer that. all such cb- 
_ligations not satisfied have ‘been ass s<iened to the 
Secretary. Such postings shall constitute notices 
to all producers and lienholders affected by these 
regulations. . | 


IV. 


It is desirable that the Secretary's power to to enforce the 


rights of lienholders be reenforced by a documentary assign~ 
ment. 


Where the Secretary has, by set-off or otherwise, recovered 
from the producer a sum equivelent to the producer's debt to the lien- 
holder,.an effective assignment can be obtained by a proper.» endorse- 
ment-on the check by which the sum is turned over to the lienholder. 
The following is- suggested as a suitable form for such an endorsement : 


In consideration of the amount of this 
check, I do hereby assign, transfer and set 
over to Henry A. Tallace, Secretary of Agri- 
culture, acting on behalf of the United Szates, 
all right, title, and interest that I may have 
to any claims arising out of ~romises made to me 
by Thomas Landlord in consideration of my consent 
to his entering into « contract with the said 
Henry 4. Tallace for reduction of cotton acreage, 
mown as the 193% Cotton Benefit Contract 


Sorial Number of Contract 


John Share-tenant, 
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There the sum has not already been recovered, the assign- 
ment must give the Secretary a right of action without mking him 
a mere attorney or trustee unable to set-off against amounts oved ~ 
by him in enother capacity to the producsr, and must also not de- 
feat the lienholder’ Sg ability to recover the Stu i himself. It would 
be undesirable, however, to permit the tiennovaer to give an effective 
discharge’ “otherwise than in exchange for actual payment ° in money. 
The form of the assi ignment used for this purpose should ‘also be 
anpropriate for the assignment obtained under the regulations suggested 
in Section III above. The following. is Suge rested as a. suitavle form 
for ace an Ria Re a oh 


“I. In consideration of the promige ae forth 

“in p: aragraph II below, I, John Share-tenant, do here- 
by'‘assign, transfer and set over to Fenry ‘A, “allace, 
“Secretary of Agriculture, acting on behalf of the 
United States, all right, title, ‘and interest I may 
have arising out of promises madé to me by Thoms 
Landlord in consideration of my consent to his 
entering into a contract with thé snid Henry A, 
Wallace for reduction of cotton acreage, known as 

the 1933 Cotton Benefit Contract. 


II. Henry A, “allace, Secretary of Agriculture, 
acting in behalf of the United States, promises that 
he will faithfully make every reasonable effort to 
obtain payment of the claims herein assigned and that 
he will pay John Share-tenant, in consideration of 
his assignment, a sum equivalent to ninety-nine per 

~- cent of the value of all payments he may receive by - 

his efforts to collect the claims herein assigned. 
This assignment shall be defeated in whole or in part 
by the amount of any sum which Joh: Share-tenant may in 
the future reccive in lawful money of the United 
States in payment of the assigned claim. 


III. This assignment shall be effective immedinate- 
ly without the signature of the’ said Henry A. "nllace. 


Serial Number of Contract 
John Share-tenant. 


Francis M. Shea, 
Chief, Opinion Section. 
Office of the General Counsel. 
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PROCEDURE WEEN BENEFIT PAYMENTS HAVE BEEN MADE 


TO YRONG PAYEE 


When the interested parties to a cotton benefit con- 
tract have requested that benefit payments 

be made jointly to the producer and to the 
lisnholder,and the benefit check through a 
clerical error is made solely to the producer, 
if no amicable adjustment can be made, the 
Agricultural Adjustment Administration has 
authority to issue, and mst issue, a new 
check covering the lienholder's interest 
in the payment. 


The Administration has recourse against the producer to 
compel the return of the check, to stop the 
check in the hands of the payee, to collect 
the amount of the check, or to set off the 
amount of the check against any other debt 
owed to the producer. 


The same procedure and remedies are indicated when a 
cotton option contract has been pledged in 
proper form and due notice given, and when 
throvgh a clerical error, the option pay~ 
ment check has been made payable solely to 
the producer. 


Opinion Section Memorandum No. 194 
Dated September 22, 1934. 
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September 22, 1934. 


MEMORANDUM TO MR. McCONNAUGHEY 


You have requested my opinion | on tvo questions relating to the 
proce dur €. to be adopted where payments under the cotton contracts have 
been made. to the wrong payees. These questions raise identical points 


of law, and I an, therefore, making this opinion applicable to both 
situations. 


QUESTIONS 


l. Where the interested parties to a cotton benefit 
_ contract have requested that benefit payments be 
made Jointly to the producer and the lienholders, 
what ‘should be the procedure of the Administration 
in the event that, through a clerical error, a’ 
benefit payment check is made solely to the pro- 
ducer? 


ee Where a cotton option contract has been pledged in 
proper form and due notice given, what should be the 
procedure of the Administration in the event that, 
through a clerical error, an option payment check 
is made payable solely to the producer? 


It would be proper for the Administration to attempt 
ade bring sbout an amicable settlerent between the parties. 
The procedure suggested in the’ accompanying memoranda is 
entirely proper. If no amicable settlement can be reached, 
the Administration has authority to issue, and must issue, 
. & new check covering the lienholder's interest in the pay- 
hs ment. The ‘Administration has recourse against the producer 

. to compel the return of the check, to stop the check in 
his hands, to collect the amount of the check, or to set 
off one amount of the check against any other debt owed 

the producer. 


DISCUSSION 


a res 206 of Cotton CCE, Reriee 1, provides that 
checks representing cotton benefits may be made payable to the pvro- 


ducer and lienholder or lienholders,. jointly, if request therefore 
>. be mide in the’ offer. ‘Where, pursuant to this permissive provision, 


>the offer contains 3 term calling for payment. by joint check, ac- 
 ceptance of the offér by the Secrctary imposes on the Sgcretary a 
© contractual duty to pare payment in that manner and. not otherwise, 


— hg ae 


Participation Trust Certificates under the cotton producers! 
pool are by their terms transferable. A transfer will be binding 
against the manager of the pool after notice shall have been given 
him on a form provided for the purpose, together with a specimen of 
the signature of the transferee, and the certificate surrendered to 
the managére- The cotton option contract itself provides that it 
shAll bé non-transferable (Form C5, paragraph 1), except that it may 
pe dledged or used as collateral (Form C5, additional paragraph 2, 
authorized by Section’? of the Agricultural Adjustment Aét as modi- 
fied by Section 221 of the National Industrial Recovery Act). 


Both in the case of a cotton benefit contract requesting payment 
by joint check and in the case of a cotton option contract pledged in 
due form, the Agricultural Adjustment Administration is, therefore, 
under a contractual duty to the lienholder to make payment in the 
fashion requested. Amicable settlement will, of course, discharge 
this duty, operating as an accord and satisfaction. If no settlement 
can be reached, tne administration must perform. 


If the debt be considered as one to the ovroducer and lienholder 
jointly, payment to the producer alone would discharge the debt. Never= 
theless, it would amount to a breach of the contract for which the +: 
lianholder could recover damages to the amount of his share of the 
check. On the other hand, in the case of the cotton benefit contract, 
if the debt be considered:as one to the producer and lienholder several— 
ly, payment made by check to the producer alone does not discharge the 
obligation... The Administration would then be under a duty to issue a 
check properly drawn payable to the lienholder and the »vroducer jointly. 
But if the producer has improperly refused to return the check or to 
account for the vroceeds, he will not be heard to object to direct §: 
payment of the lienholders by the Administration, and the Administra- 
tion would, therefore, be authorized to pay directly to the lienholders 
the amount of their share of the payments under the contract. In any 
case, therefore, the Administration must pay the lienholder the amount 
of the lienholder's share. eats 


Before making such payment, the Administration should require 
of the lienholder proof satisfactory to itself of -the extent of his 
interest and of the extent to which that share remains unsatisfiede 
An affidavit by the lienholder would be adequate proof for this: pure 
posee It is suggested that a letter be sent to the lienholder 
requesting this affidavit and calling to the attention of the lien= 
holder the penal sanctions applicable to a false affidavit by which 
money is obtained from the Government. (Cr, Code Sec. 80) A letter 
should also be sent. to the producer requésting affidavit to the same 
questions calling attention to the.penal sanctions, and giving notice 
that failure to reply will. operate to bar any later claim that the 
Lienholder's outstanding interest in the option or benefit payments 
is less than that claimed in the proof submitted by the lienholder. 
While such proof does not. constitute strict legal proof, it offers 
reasonable assurance of truth, and payments are subject to the review 
of the Secretary of Agriculture and the Secretary of the Treasury only. 
(Agricultural Adjustment Act, Sec. 10 (e)), 


a a 


Ce 


a 
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While the check remains in the hands of the producer, it may be 
stopped. :This would be no protection against a bona fide purchaser for 
value, but after notice to the producer of the stopping of the check, 

a negotiation by him would constitute a fraud subject to penal sanction. 
Criminal Code Section 80 is in terms applicable to the situation. It 
is not entirely clear whether it would be interpreted as applicable by 
a court. I have found no decisions directly in point. The language of 
the cases, however, points to a broad rather than a narrow interpreta- 
tion. The applicablen portion of the section reads as follows: 


nx * * whoever, for the purpose of obtaining or aiding to 
obtain the payment or approval of such claim [i.e. any 
claim upon or against the Government of the United States, 
or any department or officer thereof, or any corporation 
in which the United States of America is a stockholder], 
or for the purpose and with the intent of cheating and 
swindling or defrauding the Government of the United States, 
or any department thereof * * * shall knowingly and will- 
fully falsify or conceal or cover up by any trick, scheme 
or device a material fact, or make or cause to be made 
any false or fraudulent statements or representations, 

* * * shall be fined not more than $10,000 or imprisened 
not more than ten years or both." 


Where the check has not been negotiated to a bona fide purchaser 
for value, an action may be had to compel delivery for cancellation 
against the producer, his administrator, or executor, or holder, not 
in due course. 


Wnere the producer remains available to legal process, an action 
may be had for the amount of the check paid over by the mistake of the 
Department to the knowledge of the producer, the producer peing fully 
charged with notice of the purpose of the payment and of the proper 
beneficiaries. Where the producer has died, an action may be had a- 
gainst the administrator or executore There the producer has disappeared 
or is otherwise unavailable to legal process, the Administration is 
without remedy to recover the amount of the payment, except that it 
may set off one amount against any debt owed the producer. Lack of 
recourse, however, will not affect the Administration's obligation. 


Tis action is brought upon the theory of a quasi-contractual 
Obligation to account for money received through the mistake of the 
payer. The seme facts would equally well give rise to a similar action 
by the lienholder for an accounting. Tre election between these two 
remedies, however, lies with the Administration, and if the Administra- 
tion chooses to consider the check as not a discharge of its own con- 
tractual duty, which it clearly should do, the Administration alone will 
have the right to recover from the producer, This alternative is the 
vreferable one because it avoids multiplicity of actions, simplifies ad- 
ministrative procedure, and avoids putting the Administration in the 
position of evading its contractual obligations. 


Francis M. Shea, 
Chief, Opinion Sections 
Office of the General Counsele 
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No. 138 


PURNISHING OF OFFICIAL INFORMATION BY MARKET 


ADMINISTRATOR 


pps Market Administrator, under the License for Milk 
for ‘Almeda County, California Sales 
Area, should, in response to a subpoena 
duces tecum issued by a court of competent 
jurisdiction, appear and produce records. 
or information furnished to him pursuant 
to the terms of the license. 


The Market Administrator should not voluntarily fur— 
nish such records and information as the 
Oakland City Health Department may request 
in aid of a prosecution for violations of 
an Oakland health license. 


Opinion Section Memorandum No. 195 
Dated September 26, 1934. 
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September 26, 1934. 


MEMORANDUM.TO_ MR. LAUTERBACH 


You have asked me to consider the questions raised by the Market 
Adm-nistrator of the Almeda County, California Milk Sales Area, in the 
following telegram dated September 24, 1934; 


"OAKLAND CITY HEALTH DEPARTMENT PLAN TO 
PROSECUTE WILLOWBROOK CREAMERY ON ALLEGED 
‘velig » , VIOLATION HEALTH ORDINANCE FOR BOOTLEG CREAM 
STOP ACTION GROWING OUT INVESTIGATIONS THIS 
OFFICE STOP CITY HEALTH CONTEMPLATING ASKING 
FOR OUR RECORDS TO ASCERTAIN SOURCE OF SUPPLY 
AND QUANTITY CREAM SALES LATTER INFORMATION 
SOUGHT TO PROVE WILLOWBROOK EVADING INSPEC- 
TION FEE STOP INFORMED CITY HEALTH OUR 
INFORMATION CONFIDENTIAL BUT CITY HEALTH MAY 
_ SUBPOENA ME AND RECORDS STOP SHOULD LIKE TO 
COOPERATE CITY HEALTH BUT DESIRE YOUR 
b INSTRUCTIONS STOP IF YOU AGREE ADVISABLE TO 
GIVE CITY HEALTH SPECIFIC INFORMATION SUGGEST 
IT BE DONE BY SUBPOENA AND NOT VOLUNTARILY" 


~ 


UESTIONS 


1. May the Milk Market Administrator furnish 
the information requested upon an award 
of a subpoena duces tecum by a court of 
competent jurisdiction. commanding him to 
appear and produce certain records in his 
possession? 


2. May the Milk Market Administrator volun- 
tarily furnish such information as the 
Oakland City Health Department may require 
in aid of prosecution for violation of an 
Oakland health ordinance? 


OPINION 


Upon examination of the License for Milk. 
Almeda Covnty, California Sales Area, I am of 
the opinion that the first question must be 
answered in the affirmative; the second, in 
the negative. 


1148 


DISCUSSION 


Section (d), paragraph 4, article II of the License for Milk, 
Almeda County, California Sales’Area (License Series - License No. 
33) is applicable to distributors of milk in Oakland, California 
(onraeraph G; article I). It reads; 


' “All information furnished the Secretary, 
‘pursuant to this paragraph, shall remain 
confidential in accordance with the appli- 
cable General Regulations, Agricultural 
Adjustment Administration." NE 


The applicable General Regulation is article II, socbtion 200 of 
General Regulations, Series 5, reading: A 


"Any officer, employee, agent, or expert 
of the Department who shall wilfully divulge 
or make know in any manner any confidential 
information regarding the business of any 
person which may come to the knowledge of such 
officer, employee, agent, or expert through an 
examination or inspection of the books and 
records of such person or in any other manner, 
except to other officers, employees, agents, or 
experts of the Department who may be entitled 
to have such knowledge in the regular course of 
their official duties, or except upon lawful 
demand made by the President, by either House 
of Congress or any committee thereof, or except 
as he may be required by subpoena or other 
legal process to testify as to the same in a 
court of competent jurisdiction or except as he 
may be required to testify in any hearing, 
authorized by the Act, or by Regulations issued 
pursuant thereto, for the suspension or revoca- 
tion of the license of the person from whom such 
information was obtained or by whom it was fur- 
nished, shall be liable to a penalty to be 
imposed by the Secretary of not less than $25.00 
nor more than $100.00 for each offense." 
(Underlining supplied) 


It is, therefore, clear that. the Milk Market Administrator may 
divulze such information as a court of competent jurisdiction may 
demand by subpoena duces tecum. By a "court of competent juris- 
diction! ig nenie a court empowered to award.a subpoena duces tecum. 
or other legal" process in the course of litigation over which it 

Aas general powers of adjudication. 
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I om of the opinion, however, that the Milk Market Administrator 
=S not empowered to voluntarily divulge confidential information obd- 
tained by virtue of the terms of the Milk BRicense to an administrat 
department of 2 municipality; althoush contemplated prosecution 
Violation of municipal ordinances has "grow out of investigati one! 
of tno Milk Market Administrator!s office. The Market Admin Listrator 
acts in no official capacity in aiding prosecution of violations of 
mMunicipol health ordinances. AS a person having special knowledgo of 
Violntion of municipal penal statutes, he may feol it his duty + 
cooperate in assisting prosecution of violators. His cooperation, 
Sowever, is not in his official capacity; but in a private ohe. The 
Liceuse for Milk, Almeda Comty, California, Sales Area, incorporates 
by referonco the appropriate General Regulation. The General Rezu- 
lation, it will be noted, enumerates specific conditions under which 
Confidential information may be divulged. As stated in Mem. Op. Sec. 
No. 108 "to be within the terms of the licezse any divulging of in- 
formation beyond these limits must be brought within the exceptions 
Specitied." .[ am in accord as to the applicability of the proposition 
Stated to the instant case. 


foe 


Fran 1cis M. Shea, 
Chief, Opinion Section, 
sees of the General Counsel. 
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No. 1389 


ABROGATION OF CONTRACTS BY 1934 PHILIP- 


ag as i, Week 


<i) wh danas 


PINE SUGAR ALLOTMENT 


Pre-existing contracts for future delivery in the 
United States of suzar from the 
Philippines are abrogated when in excess 
of allotments made by the Secretary under - 
Section 8a(1) (A) (i) of the Agricultural 
Adjustment Act, as amended, restricting 
the shipment of sugar to the United 
States from the Pnilippines. 


Opinion Section Memorandum No. 196 
Dated September 26, 19354. 
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September 26, 1934 


MEMORANDUM TO MR. WIGHTMAN 


I submit the following reply + he Question raised in your 
momoroandum of May 1 ro the eerie ey s Oz ee: contracts for tho 


delivery of sugar in tho face of the allotmonts contomplatcod vader 
tic Joncs-Costizan Suzar Act. Bi 


ola 


H.R. 8861, horeinafter referred to as the Sue 
Met, provides, amons . things, for the 
limitation of shipments to the United States 
from the Ph Matege [slands for the calendar 
year 1954. The Act becesme effective May 10 
1934, and, ns of that date, 1934 shipments of 
sugar already in: the Ws els States and on their 
way from the Philippines were approximately 
equrl to the quota set upon shipments from the 
eet hase (1,015,000 short tons raw value 
sugar). Of the 200,000 or 400,000 tons of 
sugar still available in the Philippines, 2 
considerable amowmi ae been sold for delivery 
into the United States in June, July and August. 
ra many ind: eh Et ate contracts for the 
delivery of suzar may oxceed the allotment 
sranted ty the Secretary of Agriculture pursuant 
to the Suzar Act. 


Are such future sbiabigss contracts validly 
norozated by allotments made under Section 8a 
(1) (A) (i). forbiddinz processors, handlers and 
otners "from transporting to, recciving in, 
processing or marketing in, continental United 
States," suzar in excess of the. individual 
allotnents set w by the Act?: 


AUIS Wak uk 


Contracts for the delivery of ‘sugar of the 
type above-mentioned. are to be considered 
abrogated wiere in excess of tne allotments 
mide wider the Suzar Act, restricting the 
shipment of sugar. to tie United States from 
tne Philippines. 
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fo section of the Costigan-Jones Sugar Act waich allows tre 
Secrotary to foroid imports of suzor from t20 Pnilfppine Islnads roads; 


"Soc. 8a (1) Having due regard to the vweltaro of 
anostic producers and to the protection of ‘domestic con- 
amors and to a just relatina between the prices received 
y domestic producers and the prices paid by domestic 
ousumers, the Secretary of Agriculture may, in order to 
effectuate the declared policy of this Act, from time to 
time, by orders or regulations-- 


ss 


- 


o-Dp 


Q 


"(A)(i) Forbdid processors, handlers of sugar, and 
others from importing sugar into continental United States 
for consumption, or which shall be consumed, therein, and/ 
or from transporting to, receiving in, processing or mar- 
keting in, continental United States, and/or from pro- 
cessing in any area to which the provisions of this bitle 
with respect to sugar bects and sugarcane may be made appli- 
cable, for consumption in continental United States, suzar es” 
from the Virgin Islands, the Philippine Islands, the Canal 
Fone, American Semon the island of Guam, and from for- 
eicn comtries, including Cuba, respectively, in excess’ — 
of quotas fixed by the Secretary of Agriculture, for any 
cnlendar year, based on average quantities therefrom 
brought into or imported into continental United States 
for consumotion, or waich was actually consumed, thereia, 
during such three years, respectivoly, in the years 
1925-1933, inclusive, as the Secretary of Agriculture 
may, from time to time, determine to bé.the: most repre- 
sontative respective three years, adjusted, together 
with the quotas established pursunat to paragraph (ii), 

(in such mamer as the Secretary shall determine) to the 
remainder of the total estimated conswaption require- 

ments of sugar for continental United States, determined ° 
pursunnt to subsection (2) of this section, after deducting 
therefrom the quotas for continental United States,-pro-— 
vided for by paragraph (B) of this subsection: Provided, 
nowever," etc. 


Tho quostion raised is vhothor ths ben against imports is volid 


ners nad otnors within tho United Statos. It must bo concluded 

t is. Contracts entored into waich involvo,a transaction witha 
poct to intorstrto commcree aro deemed to be catered into witha tac 
realization that thoy are subjoet to govorameatal regulation. Add stoi 
Pipe & Stecl Co. v. U. S., 175 U.S, 2113 armour Packing Co. v. U. Se» 
309 U.S. 56 (1908); Elliott Machino Co, v. Gontor, 227 Fod. 1e4 (W.De 


ven. 5... 1915): Ui. §..v.- United U. S. v. United Shoe Machinery Co., 264 Fed. 138 
(B.D. Mo. 1920); W.M. Carter Planing Mill do. v. New Orleans, M. & C. 
R. Co., 112 Miss. 148, 72 So. 884 (1916). Another way of stating 
this - presumption is that the exercise of the interstate commerce 
power cannot be fettered by pre-existing contracts. Louisville & 
Nashville R. Co. v. Mottley, 219 U. §. 467 (1911); ‘Philadelphia, 
Baltimore, Washington R. R. R. ov. Schubert, 224 U. §. 603 (1912); 

Lewis Leonhardt & Co. v. Southern Ry. Co., 217 Fed. 321 (C.C.A. dta 
1914). To the extent that the Sugar Act is an exercise of Congres- 
Sional powers in addition to the interstate commerce power, the case 
for abrogating prior contracts is pro tanto strengthened. 


Tne liability of the sugar industry to governmental regulation 
is enhanced by the conceded fact that the sugar industry was con- 
feooped With a crisis. See Exhibits Nos. "4, 5, 6, 8, 35, 78, in 
Apoendix to Memorandum to Mr. Shea, dated May 18, 1934. An emergency 
may extend the scope of the power to regulate, and even supersede, 
prior contracts beyond that which would exist under normal circun- 
Stances. See Legal Tender Gases, 79 U. S. 457 (1871); Bleckvv. Hir 
B36 U. S. 135 (1921);. “Marcus, Browa.Holding Co., Inc. v. Feldman, 356 
U. S. 170 (1921): Home Buiiding & Loan Association v. Blaisdell, 290 
fare. o9e (1934); Highland v. Russell Gar & Snow Plow Gol, 135 Atl. 
eo Pal. 1927). 


Any argument relying on the Act's interference with vested 

interests, which. may be raised in answer to the argument. that the 
critical state of the sugar industry necessitated congressional 
lezislation, can to some measure be met by the undoubted fact that 

the whole sugar industry was aware of the various preparations that 
mad, Tarst administratively and later legislatively, been entertained 
for the regulation of the sugar industry. The sugar stabilization 
agreenent, which incorporated many of the features of the present Act, 
Was under discussion durins the summer. of 1933 and hearings had been 

held on it in August of that year. Prior even to that, the Agricultural 
Adjustment Act, passed on’; “MAY. 2, 1933, provided a mechanism in its 
Liconse sections (see Section 8 (3)) whereby it was rendered possivle 
tant thre processors and Handlers of any agricultural commodity miznt 
be subjected to drastic restrictions “which could imoede or render 
totally impossible the oes ete of pre-exist ting contracts. 


Even if resulation pias the Vitense © powers conferred on the 
Secretary of Agriculture by Section 8 Sy ok the Agricultural Adjust— 
ment Act could not have ocen applied to shippers receiving sugar from 
the Philippine Islands, the possibilities of tariff legislation wa:ca 
miczht achieve a result gimilar to that which is sought to. be attained 
wader the Act must have been apparent to all dealers in sugar. (Cf. 
Opinion No. 43) The Sugar Act itself was the fruition of montrs of 
planing, in the course of which careful consideration was given to 
it, both in the committee room. nnd on the floor of Congress. It was 

introduced o1 March 28, 1934, and occupied the attention of the House 
Committee of Agriculture. February 19-23, 1934. The various interests 
which would be affected by a Limitation on imports: aad 2 soa ala 
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cutting AoW of the contracts -datored into in connebtion therowhell 
vere well represented at.tac Committee hearings ond’ were presumvoly 
in constant touch with the prog ‘ram of pede ts deliberation on 
the. subject. It is unconccivabdle. that any responsible sugar shipper 
in tae Philippines or sugar importer in ‘the United States could Aave 
failed, either through trade journals or his association,: to know 
want the general tenor of tne legislative intent was. It.is, there- 
fore, a tenable assumption that, if they cntered into an excessive 
nunbor of contracts for future delivery, they did so despite a 
renlization on their part that Congress “contemplated cutting dow 
deliverics of sugar in the future. It may even be argued that 
taey were actuated by the iden of getting as many contracts in 
under the wire" as was possible before the legislative ban issued. 
Such a non-cooperative attitude is highly to be condemned in ‘times 
of stress such as have provoked the Agricultural Adjustment Act aad 
ne. Costigan-Jones Suzar Bill, nor should cooperators be penalized 
for tneir cooperation. In fact, the fear that anticipation of 
legislation might lead those affected thereby to enter into contracts 4 
contrary in effect to the provisions of such legislation is one of 
the reasons assigned by the Supreme Court for allowing legislation 
to supersede prior contracts. See Philadelphia, Baltimore, Wasnins- 
ton R. R. v. Schubert, 224 U. §. 603 (1912). Other cases similar 
to the Scnubert case feel that notice of the fact that a law is to 
zo into effect is a legally immaterial factor. See Tf. Dingley v. 
City of Bath, 90 Atl. 972 (Me. 1914); Massillon Savings & Loan Co. v. 
Imperial Finance Co., 114 ohio St. 523, 151 N.H. 645 (1926). 


nhs Airs sugar delivery contract were made between the effective 

date of the Act and the fixing of import quotas, such a contract vould 
even more stronzly be deemed to be superseded by the law. This is 
analogous to the case where a commission exists waich possesses the 
eae to fix rates but has not yet taken action. See Union Dry Goods 
Co. v. Georgia Public Service Corp., 248 U. S. 372, 374 (1919); 
ae Water Go. Vv. Borougn of Oakmont, 268 pa. 243, 110 Atl: 778 
(1920). In such a case the contracting parties enter into the con- 
tract with actual knowledge that the terms of their contract are 
suoject to legislative regulation, andtae Nvested interests" argu- 
ment, which might possibly be available to them as to contracts 

entered into prior to the passage of the Act, cannot be adduced in 
their favor. It should be noted that the effective date of the Act 
is the date that it became law by virtue of the President's simature 
aad not the date that it passed Congress. See Lewis! Sutherland 
Statutory Construction (2 ed. 1904)8 172. ‘This paragraph accordinely 
has reference only to contracts made subsequently to May J 10 and (pee 
to the fixing of import quotas. 


It is an established rule of law that where Gortradte: are made 
totally impossible of performance by act of the lezislature (or by 
act of God), they are thereby terminated. Halloran v.‘ Jacob Schmidt 
Breving Co., 162 N. W. 1082, Mina. (1917); Greil Bros. Beles Mabson, 
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179 Ala. 44, 60 So 876 (195i: rehearing denied 1913); Brunswieck- 
Balke-Collender Co. v. Seattle Brewing & Maltinz Co. , 98 Wash. 12, 
167 Pac. 57 (1917); Hoart V. Hast Tomossce Brewing. COM er nen 
69, 113 §. W. 364 (1908); Kahn ¥. Wilhelm, 118 Ark. 239, 1775.1 
403 (1915); Hooper v. Mueller, 158 Mich. 595, 123.N. W. 24 (1909); 
Tac Stratford, Inc. v. Seattle Brew! wing & Maltine'Co., 162 Pac. 31 


(1216); Doherty v. Eckstein” Brewing Company, 196 Aop. Div. 708, 187 


N. Y. Supp. 533, 534 (lst Dept. 1921); Eouston Ice Go: v. Keen, 
99 Tex. 79, 88 S. W. 197, 198 (1905). Fut cf. Hecht v. Acme Goal 
Co., 19 Wyo. 18, 113 pac. 799..(1911); J.3...Goodrum Tébacco Co. Vv. 
Potts-Taompson Liquor Co.,v133 Ga. 776, 66.g. B. 1081 (1910), re- 
pented in Potts—Thompson Liquor Co. v. ). V. Capital City Tobdacco Co. 

174 §. BE. 279, 282 (Ga. 1912); and Standard Brewing Co. v. Weil, 

129 lid. 487, 99 Atl. 861°(1915). Waere their performance is merely 
made more burdensome or where conditions are by force-of law read 
into the contracts which are not destructive of those contracts, 
contracts sometimes .continue in force with the. altered effect whica 
is ziven them by the ner law. 1 The line that has to be dram in 
tnaese cases is not a clearly defined ome. Changing the price or 


ry 


nz 
Pate term of a contract, rhich. certainly strikes very closely at 

Dae essence of a contract, has been held not to have the effect oF 
MOrosating such a contract. Where 2 contract is merely rendered 
impossible of performance for a certain period of time and can 
toereafter resume effective operation, it is merely deemed susoonded 
for tne first mentioned period of time. School District No. 15 of 
S2termo County v. Howard, 6 -Neb. Unoff. 340, 98 N.:W. 666; (1904 
Meeetok Trust Co. .V. Bodek: 155 Atl. 799 (N.J..1931): cf. Board 

of Education of the City of Hugo v. Couch, 162 Pac. 485 (Okla..1917). 
furtaermore, soverability in:a contract may mean tiat part of it can 
be performed and part caniot;, it.is almost the equivalent of partir 
performance. See Massillon Savings & Loan Co. v. Imperial Finwice 
Go., cited supra; Suburban Water Co: v. Borowzn of Oakmont. cited 
supra. : 


ES aba situation presented for consideration in this memorandum 
te term of the contract that would have to be altered in order to 
allow of performance under tne law, would be a change of the delivery 
date from June, July and Auzust 1934 to some period subsequent to 
January 1,,1935. The contract which an allotment wider the Sugar 
Act would interfere with is. an executory contract on both sides. It 
is not a contract which has been executed on either side, in which 
latter case different legal considerations might be expected to 
Mrevai). Cf. Louisville & Nashville R.' R. Co. v. Crows, 160 8. W. 

759 (Ky. 1913); American Mercantile Exchanze Co. v. Blunt, 102 ue 
128, 66 Atl. 212. Although the operation. o2 pre-existing eS 
of on embargo (which is in effect wnat Section. 82 (1)(A)(1i) of the 
Sugar Act accomplishes) has always been familiar to the Courts, tre 
munoer of adjudicated decisions thereon are not many: It should, 
however, be noted that the Legal Tender Cases, 79 U. S. 467 (1871), 
refer very frequently to:embargocs as an illustration of Congres- 
sionsl action destroying prior contracts. Constant reference is 


oye 
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made in the reports to the case of Baylies v. Fettyplace, 7 Mass. — 


325 (1811), which involved an almost completely executed contract. 
The plaintiffs in that case had sold the defendants, various. | 
quantities of sugar. Payment ‘vas to be made in three: installments, 
ten cnsh installments and a third installment consisting of cer-- 
tifteates of debentures of the United States to the value of ap. 
oroxinately $2,000. . The cash installments had been paid, but as to ~ } 
ene certificates of debenture, which were issued by officers of the ~ 
Customs upon the exportation of such sugars from the United States, 
defendants pleaded that, despite the fact that they had done every- 

thing requisite to export the sugar and to. procure such certificates,. 
seme could not be obtained because of tre passage of the Enbarzo Act 

5f 1807, which continued unrepealed and in full force at the time ..5 <; 

of the cormencenent of the action. The plaintiffs in their-.repli- 
cation pleaded that the defendants had accepted the sugars purcinsed 
subsequent to the levying of the embargo, but this was neld in- 

material by the court. Sewall, J. said, 


ee ee ee ee ee ee 


"An embargo, considered as a temporary suspension of 
commerce, does not operate a dissolution of any mer-— 
cantile contract. (4) (b)" (at 331) 


He then conceded the possibility, after allowing a reasonable time to 
elapse for procuring the debentures, of indemification otherwise: - 
Nalthough the delivery of tne specific debeatures, to be: 
obtained on the exportation of the sugars, became,. by ' 

that act, impracticable, yet this did not disable the 
defendants from paying, or the plaintiffs from recover- 

ing, the discomt allowed upon the price of the sugars, 

or a reasonable indemnification and equivaleat for the 
debentures, engaged as the consideration of that dis- 

count." (at 332) 


Evidently, by Sewall, J. the Bnbargo Act was considered as working a _ 
temporary suspension; but Sedgwick, J. appears to incline to.-the view © 
that the wiole contract had been rendered illegal. This, however, is @ 
only matter of inference and was not necessary to the actual holding ©! 
of the case, which arose on demurrer to the plaintiff's replication. 


In view of the diversified fluctuations of the sugar market, 
lnbor conditions, financial credit, etc., which a lapse of five or:: @ 
seven nonths night entail, I should say that the alteration of: the : 
date of delivery term of the contract would be as material as:to . 
effectually depriive the parties on both sides of what they had. died) Ua 
barenined for. It is therefore possible to render the opinion that a 
contracts for the future delivery of sugar are abrogated where the 
law renders impossible such delivery until a period of half, year | 


; 
4 
later than the date stipulated for such delivery in the contract | | 
| 


witznout even considering the collateral consequences which the 


2 ae y , 
Bees 2 PL: 1159 | 
aia | 


> chaage may have. For instance, in the standard Philippines 
agar Contract the date of payment for the sugar is ten days 
1 average date of discharge of tne sugar from the vessel. There 
) ay be changes in import regulations and tariff rates which 

, render performance on either side more onerous. Subsidiary 
derations such ns these would only serve to fortify the con 


Francis M. Shea, 
Chief, Opinion Section, . 
office of the General Counsel. 
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No. 140 b 
CERTIFICATE OF COMPLIANCE VITH MILK LICENSE 


A certificate of compliance with a milk license 
issued under Section 8(3) of the 
Agricultural Adjustment Act, unless 
issued uniformly, mvy, as to those 

to waom it has not been issued, fur- 
nish a cause of action based upon the 
discrimination. In view of the legal 
complications to Which the practice 
may give rise, extreme caution in de- 
termining to make use of such certi- 
ficates is advised. 


Opinion Section Memorandum No. 197 
Dated September 26, 1934. 
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Soptember 26, 1934 


MEMORANDUM TO MR. LAUTERBACH 
CHIEF, DAIRY SECTION: 


. You have asked my opinion concerning the following certificate 
' proposed to be issued by the Milk Market Administrator for the Detroit 
© Sales Area, to milk distributors subject to the license: 

"Having complied with the terms of Detroit 
Sales Area U.S. License for Milk, in that 
reports required have been made and satisfactory 
evidence furnished of their ability to pay for ~ 
om ss all Milk purchased of Producers, this notice as 
.. evidence of this, has been issued to the 


) 


Name of Station ‘and Distributor operating same 


! 


Dated: 


E. M. Bailey 
MILK MARKET ATMINISTRATOR 
DETROIT SALES AREA" 


OPINION 


a. . Such certificate, if issued, must go to all distributors in 
"Detroit Sales Area subject to the Milk License except those whose 
license has been suspended, revoked, or challenged on the basis of 
sufficient evideace of noncompliance submitted to the Secretary of 
Azriculture. The Agricultural Adjustment Act (Art. 8, Sec. 3) has cm 
powered the Secretary of Agriculture, after due notice and opportunity 
for hearing, to suspend or revoke the license as to any distributor. 
The Milk License for the Detroit Sales Area does not confer upon the 
Mar-cet Administrator any discretionary power to affect the status of 


licensces. A certificate of compliance, unless issued uniformly, may, 


as to those to Whom it has not been issued, give actionable groumd and 
: open avenues of litigation. To obviate such possibility, the lanzuage 
' of tne certificate ought to be modified in substantial accord with 


suggestions herein made. 


While. the Secretary of Agriculture may, because of his powers 9f sus— 


nied 


DISCUSS ION 


Unless carefully restricted as to language and unrestricted (with 
certain clearly indicated exceptions) as to distribution amonz licensees, 
the certificate in its present form may well give rise to legal comolica- 
tions and litigation disproportionate to its administrative merit. 
Ooviously, inadvertent. opening. OF “ctiannels. ‘of litigation is not to be 
encouraged. Necessarily involvedin the issuance of a certificate of 
compliance to distributors are the possible questions of refusal to issue | 
the certificate to; certain distributors, removal of certificate issued 4 
in the event “of subsequent contingencies, property rights in the certifi- © 
cate Lecause of its economic value in inducing dealings with the : 
distributor,” economic boycott, and the mechanism of suspension and TevOCa= 
tion of license already established by the Secretary of Agriculture 
pursunrat to the Agricultural Adjustment Act. 


SY ASC on eed eee Lat a eee 


The Milk License for the Detroit Sales Arca is an oxtension of 
the terms of the Agricultural Adjustment Act effectuating a license for 
a specific commodity in . specific area. In construing the terms of the 
License, it is evident that the language of the License must be read in 
conjunction with the Agricultural Adjustment Act itself. The Act sneci- 
fies that the Secretary of Agriculture, aftor due notice and opportunity 
for hearing, may revoke or suspend any license for violation of its terms 
or conditions. The fair import of this language is that the Secretary of 
Azriculture has the power to determine whetner there is compliance with 
tae. terms of any license. The License specifically provides that delega- ~ 
tion of powers’ and duties are not in derogation of any powers that the 
Se ecretary of Agriculture has not delegated. Nowhere in the License is 
there any mention of suspension or revocation of the License, and patent—) 
ly no mention of such power amongst those delegated to the Milk Market 
Administrator. It must, therefore, be concluded that the Secretary of 
Agriculture reserved to himself all powers concerning compliance with 
tae terms of the License and action to be taken in the event of non— 
complinarce: 


al 


were 


Pian End 


SO Ni A oS me 


The proposed. certificate of compliance issued by the Milk Market 
Administrator must xiot be: so drafted as to indicate a commitment oy the 
Secretary of Agriculture that a specific distributor has complied. 


pezsion and revocation, issue a certificate, the Milk Market Adainis— 
tra tor, having no power in connection with. suspension or revocation of 
‘the License, may not: do. SO. | 


Thayevaneacrrresee of the proposed certificate is to assure pro- ~ 
ducers of. milk that the distributors are able to pay for the product. A 
possivle connotation of the issuance of a certificate is that distric-— 
utovs who do not ‘receive a certificate of compliance are not able to 
pay tor the producer's product. The certificate, therefore, if issued 
to some distributors and kept from otzers, would have a demonstrable 
economic value. Conceivably, producers may dete:mine not to deal with 


f » n 


a 
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a distributor who does not display a certificate. Substantial lesal 
quest-ons as to due process of law and deptivation of property rizhts . 


may follow. Unless opportunity for hearing is siven to distributors 


wWeo a> not receive oa certificate of esmpliange, the courts may well | 
datervene. A reading of the statutsry sections cited abrve demoastz tes 
tant the Milk Market Administrator has ay discretion in matters 07 
Suspeision or revocation of liconses, or conferring -nr remvinz the 
benefits of liconsces. Were the Milk Market Administratsr to refuse 
to issue a certificate of aan to a licensee, such licensee 


Ba. ir tunis mananney a ORS ce School of Tee TEE CE 


an} +4, . 


Bene tulty, 187 U.S. 108, 110, where the Court said; 


"The acts of all officers must be justified 
by some law. and in case an. official violates 
the law to the injury of an individual, the courts 
generally have jurisdiction to ae relief * * * 
otherwise, the individual is left to the absolutely 
controlled and arbitrary actioa of a public and 
administrative officer, whose action is unauthor-— 
ized by any law, and is in violation of the rights 
of the individual. 


A further source of litigation may be a writ of injunction to 
restrain the removal of a certificate of compliance by the Milk Market 


o 


Ples of equity jurisprudence pertaining to property rights and depri- 
Vat‘ion without due process of law. As to questions of property and 
Oroperty rights that may arise, see Poople v. Wilson, 179. Appellate 
Division 416, 166 N.Y.S. 211, 2 case bearing on a milk license issued 
pursuant to the agricultural lav of the State of New York. United 
Stntes v. McFarland, 28 App. (D.C.) 552, held that partial or complete 
Tevocntion of a License could not be exercised aroitrarily without 
case wiless so provided in tho statute. Seco Doyle v. Continental 
Tasurance Co., 94 U.S. 535, 24 L. BA. °148; Manchester Fire Insurance 
Meey. Horriott, 91 Fed. 711. 


Tt is submitted that if the Milk Market Administrator do- 
termines as an administrative measure to issue the proposed ecertifi_ 
Cates, they should be distributed to all milk distributors in the 
Detroit Sales Area, subject to the terms and conditions of the Milk 
Scense, If the Secretary of Agriculture has suspended or revoked 
2 license in accord with his powers and under the conditions of tre 
Azvicultural Adjustment Act, such licensees may clearly be pees 

from the wiform distribution. Furthermore, if the Secretary 9 

Azriculture feels that sufficient evidence of noncompliance Ans 

Deen submitted to him, he may, as 2 necessary implication of his 
exclusive power to revoke or suspend, after notice and hearing, : 

withdraw the certificate. The Milk Market Administrator, himself, 
ader the terms of the Milk License, has 10 discretion as to who shall 

or <ho sholl not receive the proposed certificate 


bt 


It is suggested, in furtherance of tre analysis herein con- 


Rainistrator once he has issued it. This may arise on ordinary princi- 
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tained and in consideration of the results that may ensue from an 
interpretation that a certificate is a. finding of compliance or _ 

noncompliance, that the language of the proposed certificate be | --' 

modified to read substantially as follows: 


"This notice ‘issued to the - 
evidencesthat: the aforesaid, is governed by ‘and 
operating under the, terms of. the United States es 
License for Milk, Detroit, Sales Area,’ including 
‘its provisions requiring reports to be made ~ 
and satisfactory evidence to bo furnished of 
ability to pay for all milk purchased of 
producers. 


Dated: 


BH. M. Bailey 
MILK MARKET ADMINISTRATOR 
DETROIT SALES AREA" 


Unless considerable advantages are to be reasonadly expected 
from the use of such certificates, the legal complications to which 
the practice may give rise, even where the safeguards suggested adove 
are adopted, suggest that extreme caution should be observed in de- 
termining to make use of them. 


Francis M. Shea, 
Chief, Opinion Sectioa, 
Office of tne General Counsel+ 
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No. 147 


pe 


FORFEITURE OF SUGAR ALLOTMENTS 


The Secretary is not authorized to provide, in 
a marketing agreement under the Agri- 
cultural Adjustment Act concerning sugar 
produced in the Philippine Islands, that 
a violation of any of the terms and pro- 
visions of the Agreement shall entail the. 
forfeiture of the sugar allotment of the 
contracting party. 


A license issued under Section 8(3) of the Act, 
however, may provide for a forfeiture 
of the allotment in case of a revoca- 
tion of the license. 


In either case will the result be different if 
. the allotments are represented by 
transferable allotment certificates, 


Opinion Section Memorandum No. 198 
Dated September 25, 1944. 
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. September 26,1934. 


MEMORANDUM TO MR PRESSWM 


Pursuant to eens request dated Septenber 23, 1934, T “subinit the 
"folowing ; 


QUESTION 


(a) Can the Secretary of Agriculture preva o 

“: in a marketing agreement concerning 
sugar produced in the Philippine Tea 
that the violation of any of the terms 
and provisions of the agreement shall 
entail the forfeiture of the tonnage 
allotment of the contracting party? 


ms 


(b) Can the same purpose be accomplished by 
a provision in a license for forfeiture 
of the tonnage allotment in case of 
revocation of the license? 


(c) Is the result in either case different . 
if the allotment be represented by 
transferable allotment certificates? 


OPINION 


The clouse in the marketing agreement would be 
invalid. The provision referred to above 
could not possibly be construed as a stipula-- 
tion for liquidated damages and is, therefore, 
unenforceable on contract principles. On the 
other hand, the Agricul tural Adjustment Act 
a contains no autnorization to impose penal 
ee : sanctions for the violation of marketing agree- 
bey ments. A provision to the same effect ina 

Bt - License could validly. accomplish this purpose, 
inasmuch as the Secretary of Agriculture may 
discriminate against non-licensees in making sugar 
allotments. Tho result will in neither case be 
different if the allotments are represented by 
transferable certificates. 
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DISCUSSION 


The question raised is discussed with particular refereace to tre 
following clause in a proposed marketing agreement for sugar produced in 
the Philippine Islands: 


"Any contracting party who shall will- 
fully violate any of the terms and provisions 
of this Agreement shall, after hearing before 
the Secretary or his representative specially 
designated for the purpose, be subject in ad- 
dition to other penalties provided by law to 
forfeiture of his tonnage allotment for de- 
liveries of sugar in continental United States, 
in such manner and to am extent as the 
Secretory shall prescribe.! 


Waile the case of obtaining specific performance (see Agricultural 
Adjustment Act, Sec. 8a(6)) may be 2 countervailing consideration, yet 


in view of the difficulty of ascertaining actual damages to the Secre- 
tary of Agriculture by the breach of marketing agreoments, courts 
miznt be expected to be extremely liberal in construing stipulations 
as providing for liquidated damages. Despite this liberaliginz 
tendency, however, the fact that the proposed provision is thorovgaly 
frauent with indicia of an arbitrary penalty makes inescapable the 
Conclusion that it is invalid. Among those indicia are; 


(1) The forfeiture has no reasonable connec- 
tion with damages caused. 


(2) The forfeiture is imposed, in the same 
extent, woon any breach, irrespective of 
the seriousness or the extent of the 
violation of the marketing agreement. 


(3) The forfeiture is of no pecuniary benefit — 
to one of the parties who seeks the impo-' 
sition. ' 


(4) The very procedure for its enforcement 
has all the earmarks of the imposition - 
of an administrative penalty. 


It is elementary law that’ LER PPAN SIE for breach of contract will not 
ve enforced. The applicable principles and authorities are discussed .— 
in extenso in Sun Printing & ublisning Assn. v. Moore, 183°U:iS: $42 | 
(1302), especially at page 660, et seq. ; 
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The mere fact that general contract principles do not render 
3 L - 2 : * » . 
entorceable a provision of tae type contemplated is not conclusive 


upon its invalidity, in view of the seemingly plonary authority over 
allotments which the Secretary of Agriculture is granted by Section 
B8a{1)(A)(i). However, the power granted is probably subject to the 
implied limitation that it must be exercised reasonably, and dis- 
crimination against non-sigmers of marketing agreements or violators 
of marketing agreements could only tenuously be argued to be reason- 
mole. Indeed, the settled law to the effect that forfeitures are 
unenforceable Would strongly militate agninst an argument that such 
Giscrimination is rensonable. In addition it may be argued that 

the numerous penalties provided for by the Agricultural Adjustment 
Wet are both sufficient an exclusive provisions for its enforcemont. 


Assuming, however, that a license be imposed which is coexten- 
Sive with the proposed marketing agreement or that violation of tne 
Marketing agreement be made a violation of the license, revocation 
of tee allotment could be made -one of the incidents of the revocation 
of tae license. The grant of AvlLicense and the grant of an allotment 
are coth, in effect, a grant of the privilege to do business. 
Ooviously, if a license be required, an allotment to a non-liceasce 
would not entitle him to engage in the handling of sugar. It, taere- 
fore, could not be argued that it would be wmreasonable for tre 
Secretary of Agriculture to make allotmeats solely to licensees. By 
tne very terms of Section 8a(1)(A)(i) the Secretary of Agriculture 
moy "* *.* readjust any such allotment, from time to time, * * *". 
The recall of an allotment originally made, after the revocation of 
a, license, Would appear to be a reasonable exercise of this power 
to readjust. 


The use of transferable certificates to represent the allot- 
ments will not affect cither of the foregoing conclusions. Even if 
it be concluded that an allotment embodied in a certificate would 
partake more of the nature of property than one wnich exists morely 
in the form of a regulation, the indicia of a penalty will still 
be present. On the other hand, there is no reason why a processor 
Waose license has been revoked may not be compelled wider the 
‘license to surrender his certificate. The extent to which the 
certificates can be made negotiable in character is, however. a 
“matter of serious question. It may be doubted whether the Secre- 
tary can divest himself of the power to make adjustments in out- ; 
tanding allotments. However, the proposed certificates can certain- 
ly, by appropriate phrasing. be made subject to such subsequent 
adjustment. 


n 


Francis M. Shea, 
Chief. Opinion Section, 
office of the General Counsel. 
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No. 142. 


FUNDS AVAILABLE FOR SOIL SURVEY OF 


PUERTO RICO 


Funds aX ob ated by Sections 12(a) and (b) of 
the Agricultural Adjustment Act are 
available to meet administrative 
expenses incurred in comection with a 
soil survey of Puerto Rico, made in 
pursuance of an agreement between the 
Puerto Rican Policy Commission and the 
Bureou of Chemistry and Soils of the 
United States Department of Agriculture, 
only if such survey can be shown to 
have a reasonable relation to one or 
more of the functions authovized by the 
Act. 
The proceeds of taxes collected from the process- 
ing of sugar beets or sugarcane in Puerty 
Rico, or upon the processing in the 
United States of sugar produced in that 
area, may, by Presidential proclamation, 
be made available for such purpose. 


Opinion Section Memorandum No. 


Dated uae 25). 1964. 


200 
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Pursuant to an agreement entered into May 25, 1944, between, tre 
rto Rican Policy Commission and the Burcau of Chomistry and Soils 
the United States Department of Agriculture a soil survey of the 
and of Puerto Rico is being made. Under thet agreement the Puerto 
caa Commission has agreed to finance the project to an amount not to 
ed Thirty-Five Thousand ( $35,000.) Dollars, and your question is 
ee. to a Perea on of ete funds are Renee ort s in order to 


Septerniber 28. 1934 


“fee. « MEMORANDUM TO MR. PRESSMAN 


Label t) your request dated Se 24. ,. meets I rendor my 


1 the Panes: 


QUESTION 


Are + the sums ‘Sppropria ated under Sost tas LeCs)i 


aad 12(b): of the Agricultural Adjustment Act 


‘available in order to meet administrative ' 
wexpenses incurred in connection with a soil ; 


survey of Puert>s Rico made in pursuance of on 


“agreement between the Puerto Rican Policy 


Commission and the Bureau of Chenistry and 
Soils or tne Yaited States Departnent of 
Agriculture? 


ANSWER 


‘These sums are available for sucn purposes 


only if the soil survey can be show to have 

a reasonable relation to one or more of the 
functions authorized by Title I of the Agri- 
cultural Adjustment Act. However, the proceeds 
of taxes collected from the processing of sugar 
beets or sugarcane in Puerto Rico, or upon the 
orocessing in the United States of sugar pro- 
duced in that area, clearly may, by Presiden- 
tial Proclamation. be made available for these 


“purposes. 


OPINION 
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It is stated in your request for an opinion that, "It is wnder— 
stood that there are not available processing taxes from sugar to use 
for this survey." n cnse this understanding is without foundatioa 
or in case the circumstances are altered, it is pertinent to note | 
that, by virtue of Section 15(f) of the Agricultural Adjustment Act 
the oroceeds of taxes collected upon the processing of sugar beets 
or suzarcane in Puerto Rico, or upon the proces sing in the United 
States of sugar oroduced in-that area, might be made available for 
tae expenses of the survey should ‘the president so proclaim. S§ect-on 
15(f) nrovides in part that: 

"The president, in his discretion, is 
authorized by proclamation to decree that all 
or part of the taxes collected from the proces- 
sing of sugar beets or sugarcane in Puerto Rico 
* * * and/or woon the processing in continental 
United States of sugar produced in, or coming 
from, said areas, shall not be covered into the 
seneral fund of the Treasury of the United States 
but shall be held as a separate fund, in the name 
of the aes area, to waren Making dea! eae be 


ary of Acriculturo, seh the approval of: the 


aT 


8 

* * in such areas, resoe eeuee aS the: sean 
ar 

resident, -sialil direct. 


It is my opinion that the purase "for the benefit of agriculvure 
* * * in such areas!-is sufficiently broad to justify the use 9f % 
proceeds to meet the administrative expenses‘'o:a.soil survey of 
Puorto Rico. 


If these proceeds cannot for some reason be made available, t2rere 
remains the question whether any funds appropriated under Section 12(a) 
or Section 12(b) of the saree GTS Adjustment Act may be used. Tre 
tneorr of your request is that the availability. of these funds for 
ladministrative expenses" may “justify their use in connection with the 
soil survey. The sum of Three Hundred Million ($200 .000,000.) Dollars 
aopropriated under Section 12(a) of the Agricultural Adjustment Act 
as amended, is available only for administrative expenses under Title I 
of the Agricultural Adjustment Act. The proceeds of taxes aopropriated 
wader Section 12(b) are available for administrative expenses only 
under Part 2 of Titho TL of thervact, 


In an opinion readered to Mr. Ward M. Buckles, Director of 
Finaace, by this Section under Gee of July 11; 1934 (opinion No. 116), 
it was stated that, "The mere fact that the functions of the Land 
Policy Section assist, directly or indirectly, the purposes of tae 
Avricultural Adjustment Administration is aot alone sufficieat to 
Justify payment of its. expenses of the funds in question, for, as 
Aas dcen indicated, the expenses must relate to functions authorized 
oy Sac Agricultural Adjustment Act. !! 


aie 


177 ie 


na the basis of such information ag your request and the 

t disclose, I am wable to detcrmine whetnor such a survey 

pe conduc tod wader any of the functions of Title I of the 

tural Adjustment Act. It is difficult to see what relation 

survey can nave to any of the purposes set forth in Section 

tae Act. The "production adjustments" which the Secretary is 
rized to finance under Section 12(a) relate only to the dairy 

beef cattle industries. It is possible that the survey Lay be 

to have some relation to such adjustments, or to a program 

"tne expansion of markets wader Section 12(b). 


'Failing such a showing, I camot advise you that the funds 
ec are available in order to meet the expenses of tae 
ected soil survey of the Island of Puerto Rico. 


Francis M. Shea, 
Chief, Opinion Section, 
office of the General Counsel. 
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Aopendix 1_ 


‘Selected Relevant Opinions of the Attorney General 


and 


x of the Comaissioner of Internal Revenue, dated September 18, 1924. 


op ends oe 


No, Al 


—- 


PROPRIETY OF APPOINTMENT UNDER THE 


AGRICULTURAL ADJUSTMENT ACT 


Mr. (A), a partner in a private banking firm 
which engages in the buying and selling 
on the market of cotton and cotton futures, 
may not be appointed as an adviser to the 
Administrator of the Agricultural Adjust- 
ment Act and continue as a partner in the 
firm, without a violation of Section 10(g) 
of the Agricultural Adjustment Act. 


Opinion of the Attorney General 
Dated May 19, 1935. 


ANopendix 5 


OPINION OF THE ATTORNEY GEVERAL OF THE UNITED STATES 
WHETHER CERTAIN APPOINTMENT IS IN VIOLATION oF 
AGRICULTURAT, ADJUSTMENT ACT OF MAY 12, 1933. 


May 19, 1933. 


My Dear Mr. Secretary; 


I have the honor to refer to your letter of May 18, 1933, in 
which you state that Mr. George Peek, Administrator of the Agricultural 
Adjustment Administration, wishes to: appoint Mr. (A) to act as one 
of his advisers, and you desire to be advised whether his appoint- 
ment would be in violation of Section 10(g) of the so-called Agri- 
cultural Adjustment Act of. May 12, 1933 (Public No. 10), which 
provides: : vr 


"No person shall, while acting in any official 
capacity in the administration of this title, speculate, 
directly or indirectly, in any agricultural commodity or 
product thereof, to which this title applies, or in con- 
tracts relating thereto, or in the stock or membership 
interests of any association or corporation engaged in 
handling, processing, or disposing of any such commodity 
or product. <Any person Violating this subsection shall 
upon conviction thereof be fined not more than $10,000 
or imprisoned not more than two years, or both." 


In this connection, you state: 


"Mr. (A) is a partner in the private banking firm of (B). 
This partnership includes in its activities the buying and selling 
on the market of cotton and cotton futures, as well as all other 
Commodities dealt in on exchanges. It also buys and sells in the 
market, on the exchanges, shares of stock in corporations owning 
chain stores, and department stores, or otherwise engaged in handling 
or disposins of agricultural commodities and products thereof. The 
same partnership also acts as manager for the (C) Corporation, an 
investment trust, which buys and sells commodities including agricul- 
tural commodities, and shares of stock of corporations of the 
character above indicated; the fees received for such management 
are based upon the profits of the (C) Corporation. 


"It is proposed that Mr. (A) be designated to act in con- 
nection with the administration of the so-called Agricultural 
Adjustment Act. aoproved May 12, 1933. Mr. (A) would be appointed 
by Mr. Peek the Administrator, with the approval of the Secretary 
of Agriculture, and would receive compensation. His fuactions 


Asopendix 6 


would be advisory and he would have ao power to take any official 
action or to give any orders which would have official effect." 
‘You suggest that the partnership of (B) "may not speculate" 
in the manner described in subsection (g). It is believed that 
the meaning of the word "speculate" is well understood. United 
States v. Kettenbach, et al, 208 Fed.. 209; Outlook Farmers! Elevator 
Company v. American Surety Company. 223 pac. 905. In the first of 
these cases, it was contended that the patents involved therein 
should be declared fraudulent and void on the single ground that 
the evidence established the fact that the entrymen applied to 
purchase the lands described in their entries for the purpose of 
speculation, Section 2 of the Act of June 3, 1878, requiring the 
eatryman to set forth in his sworn statement, among other things: 


"phat he does not apply to purchasetae same ( the 
laad) on speculation, but in good faith to appropriate 
44 to Wis om exclusive use and bencfit." 


In answer to this contention, the Circuit Court of Appeals 
for the Ninth Gireuit said (p. 213): 


"the definition of the word "speculation! is given 
by Webster as 'the act or practice of buying land, goods, 
shares, etc., in expectation of selling at a nigher price}. 
It may. be conceded that, when the entrymen made entry of 
the lands in controversy, it was with the expectation 
that they would sell them at a higher price; but we are 
not required to dispose of these appeals upon these words 
of the statute." 


The second of the cases cited involved an action by an 
elevator company against ‘its former manager and ‘ais surety for 
funds misappropriated by the manager in grain gambling. In the 
course of its opinion in that case, the Court said (p. 910): 


"In this connection it is interesting to observe 
that defendants offered to prove by Browa that, ‘iia 
elevator company buys grain, and holds the same without 
hedging at their elevator for some time before selling 
the same, this is‘out of the ordinary way of doing - 
business, and constitutes speculating in. graint; and 
again they offercd to prove by the same witness that =~ 
between July 1, 1915, and Jue 30, 1916, he bought grain 
for the elevator company and held the same for. a rising 
market without hedging, and that such transaction . 
'constitutes speculating and gambling in grain'; that 
these transactions were knovm to the stockholders o 
the elevator company; that they accepted the profits 
derived from them, ordered the balance due to the 
commission house paid, and the remaining profits 
distributed as dividends, gave a vote of thanks to 
Brow, and employed him for another year. We think 
it would be safe to say that every transaction in 
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grain by an elevator company is speculative. The word 
"speculate! meais 'the act or practice of buyine land, 
goods, shares, etc., in expectation-“of selling at a 
higher price.' Webster's International Dictionary. 

The elements which distinguish hedging, option, and 
future transactions, as such, from gambling transactions 
are set forta fully in Benson-Stabock Co. v Reservation 
Farmers! Grain Co., 62 Mont. 254, 205 pac. 651, and need 
not be repeated here. It would impeach the intelligence 
of any sane person to insist that the tranggetiordescribed 
by Brown constituted gambling as that term is ordinarily 
understood, "! . 


You invite attention to the fact that subsection (g) begins 
with the words "no person shall, etc.", and you suggest that even if 
it were true that the firm of (B) speculates in the manner indicated 
in subsection (g), it might perhaps be argued that Mr. (A).will not, 
in his own person, speculnte in that mannor, as the "speculation", 
if any, will not be by Mr. (A). 


Partnerships deal directly and consequently the act of a 
partnership within the scope of the partnership, is the act of all 
the partners. Subsection (g) not only disqualifies any "person" 
Speculating "directly" but also "indirectly". If Mr. (A) continues 
as a partner of (B), it is my opinion that he will be speculating, 
at least, "indirectly" within the meaning of that term as used in 
subsection (g). ° 

You raise a further question as to whether Mr. (A) will be 
"acting in any official capacity in the administration of". the 
Aericultural Adjustment Act. You observe that subsection (a) of 
Section 10 provides that "The Secretary of Agriculture may appoint 
such officers and employees * * * and such experts as are nrecessary 
‘to execute tic functions vested in him by this title", and that 
subsection (c) provides tant "The action of any officer, employee, 
or agent in determining the amount of and in making any rental. or 
benefit payment shall aot be sudject to review by any officer of 
the Government other tacn the Secretary of Agriculture or Secre- 
tary of the Treasury"; and you suggest thar the word "official" 
refers to the act of m officeras distinguished from an employee, 
expert, or agent, inasmuch as Section 10 mokes a differentiation 
between officers and other persons performing duties uader the Act. 


In United States v. Yan Leuves, 62 Fed. 62, the Court com 
Sidered the question as to woetner a meniber of a board of examining 
surgeons appointed by the commissioner of pensions, though not an 
lnfficer of the United States", was yet a person acting for or on 
behalf of the United States in an official capacity", within the 
_ Meaning of Section 5501 of the Revised Statutes, relating to bribery, 
\- which, as far as material hore, provides: 
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fet ae eee Stntos nnd overy. persoar 
ho United. States, in any of- 
77 opt af the authority .ot 
f"the goverment thereof." 
+ ansvoring this question in the affirmative, Judgo §hiras 


-- 


said (vo. 85): 


ttt is ‘urged “in’ar reunent that this provision of the 
statute requires thee the person must act in an official 
-enpacity and that tal requiremont ce: only be met When 
He-porsosi span Isffic cert, ng that tem is defined in 
U. §. v. Germaine. This construction wuld woolly | 
dostroy the farce of the second définition in sectioa 

5501.-.. If no porsen can act in aa official capacity, 
oxcept an officer, and:no one con be. an officer, -exeape 
one appointed in the mode provided in section 2.) Oxia 
of the enustitusion, then it was useless to place ia 
soction 550L aay other definition than that of tae spening 
moras, to wit, ‘Every officer.! I% is clear, however, 
that congress intended to include within the sectioa por- 
ans other than those waco were tocmically ‘officers of 

46 United States!; rs that term is defined by the 

supreme court. The section includes nll persons acting 
for or on behalf of the United States, Ader aT Gy 

virtue of the auttmrity of any department or office of 

the goveramont, in an official capacity. The commissioner 
of pensions is appointed by tne president, with the. 
approval of the senate. Section 470, Rev. St. He is 
therefore, tecmically, an officer of the United States, 
although not the 'head of a department', as that term is 
used in section 2, art. 2, of the constitution. he _ 
branch of tae public service placed under, his management — 
ig an office, and is so repeatedly desi znated in the 
statutes of the United States. Sce sections 4721, 4747, 
4748, 4776, Rev. St. By section. 4 of the-act of July 25, 
1882, the commissioner of pensions is authorized to 
appoint surgeons to examine pers? Soners and claimants for 
pensions, or increase thereof; and he is authorized to 
organize boards of surgeons, to. consist of taree mombers, 
ot such points in the states as Ae may doem necessary. 
Thus, we find that tac commissioacr of pensions is an 
officor of the government in charge of the office of 

the goverment which deals with ponsion 1 matters; that 

the commissioner has tho authority to appoint cexomining 
surzcons, and to organize ox+minine boards of surgeons. 
Thorefore, the persons thus appointed act under or by 
fea as aN et ee lawfully beenet ised oa tho pension 


cr 


3) 


ae Ors Ace: of tho abo The authorise andy “niche 
they act is dcrived from the office of pensions, amd their 
action is officinl, in that they net on beat of: an 


- les 
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office of the government: and they act in an official 
Capacity, because they are representatives of the 
pension office, and their services are in aid of the 
official duties committed to that office. A oerson 

may act in an official capacity because he is an officer 
lawfully appointed and qualified, and acts as such, or 
ne may act in an official Capacity because he lawfully 
performs duties which are of an official character." 


Viewing section 10, particularly the language of subsection 
(g) "No person * * * acting in any official capacity", in the light 
of Judge Shiras! decision, it would scem to be quite clear that 
Congress did not intend to limit the word "official" as uscd in 
subsection (g), to "officers". Tho fact that Congress used tae 
word "person" clearly indicates an intention that the word "official" 
was not intended to be limited to officers, since if Congress had so in- 
tended it would have used the word "officer" in lieu of the word 
eeerson" . 


Under all the circumstances, it is my opinion that Mr. (A) 
Em not be appointed as an adviser to Mr. Peek nnd continue as a 
partner of (B) without violating Section 10 (g) of the Agricultural 
Adjustment Act. 


Respectfully, 


Honorable H. A. Wallace, 
Secretary of Agriculture, 
Washington, D. C. 
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No A-2 


SET-OFF AGAINST BENEFIT PAYMENTS OF 


DEBTS DUE THE UNITED STATES 


There is now no requirement of statute that 
debts due the United States by farmers 
be set off agninst rental or benefit 
payments to be made ‘under Section 8(1) 
of the Agricultural Adjustment Act. 


Opinion of the Attorney General 
Dated August 8, 1985. 
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Appendis 13 


OPINION OF THE ATTORNEY COMER Of tHe utrtes STATES 


SET-OFF OF DEBTS OF ARS DUE THE UNITED STATES 


August 8, 1933, 


Sirs 


I have the ‘honor to reply to your letter of July 26, 1933, 
in which my opinion is requested upon the question whether debts 
of farmors duc the United States are rcquired to be set off against 
ren@al or benefit payments which you are authorized to make to 
them under Scction 8 (1), Part 2, Title I, of the Agricultural 
Adjustment Act of May 12, 1933, as amended (pub. No. 10, 73d 
Congress). 

‘The Shas ta question gives the Secretary of Agriculture 
a 2 


"T) provide for reduction in the acreage or reduc- 
tion fn the production for market, or both, of any basic 
agricultural commodity, through agreements with producers 
or by other voluntary methods, and to provide for rental 
or benefit payments in connection therewith or upon that 
part of the production of any basic agricultural commodity 
required for domestic consumption, in ‘such amounts: as: the 
Secretary deems fair and reasonable, to be paid out of © 
any moneys available for” such payments. Under regulations 
of the Secretary of Agriculture requiring adequate facil- 
ities for the storage of any non-perishable agricultural 
commodity on the farm, inspection and measurement . of any 
such commodity so stored, and the locking and sealing 
thereof, and such other regulations as may be prescribed 

Sir; by the Secretary of Agriculture for the protection rate 
such commodity and for the marketing thereof, a reason- 
able percentage’ of any benefit payment may be advanced on 
-any such commodity’ so stored. In any such:case,-such— 
deduction may be made from the amount of the benefit pay- 

Att ment as the Secretary of Agriculture detcrmines will 
‘reasonably compensate for the cost of inspection: and, 
seolins. but no: deduction may be made for intorest. 


“the right of the United States to withhold or set off money 
due to a porson against a.debt due by suca person to the Goverment 
has. been recognized and exercised since the early days of our 
Government. It is not dependent upon the existence of a statute, 
but is the common right which belongs to every creditor to apply 
moneys payable by him to his debtor in settlement of sums due him 
by the debtor. nd! 


| : 
Appendix 14 


Long before the first federal statute was enacted (Act of 
March 3, 1875, -18 Stat. 481; U. S. Code, Title 31, Section 227) upon’ 
the subject, the right was explained by the Supreme Court in 
Gratiot v. United States, 15 Poters (40 U. S.) 336 (decided January, 
1841), whorein it was held that: 


"Tne United States possess the general right. to 
apply all sums due for such pay and emolumoats, to the 
extinguishment of any balaices due to them by the: do- 
fendant, on any other account, whether owed by him a8 2 
private individual, or as chief engincer. It is but the 
exercise of the common right, which belongs to every 
creditor, to apply the wiappropriated moneys of his 
debtor, in his hands, in extinguishment of the debts 
duc to him. (Page 369 of the opinion. )!! 


The principle thus settled has been applied since tiat de- 
cision .was rendered:  McKniznt v.: United States, 98 US: 7 aweigas 
Bonnafon v. United States, 14-Ct. Cls, 484, 489% Schooner Henry aees 
a1 v. United States, 35 Ct. Gls. 393, 395: and Barry v. United States, 
229 U. S. 47. In the latter case the War Department had set off a 
debt due it against a debt it owed, aad again the Court neld: 


"The liability might have been asserted by the Gov- 
ermment in an action; but it might, as it did, charge it 
up as a set-off against its own liability. It would be 
folly to require the Government to pay under the one 
Contract what it must eventuolly recover for a breach of 
the other. (Page 53 of the opinion. )" 


There is no doubt, therefore, that the right of set-off has 
\lways been available to the Federal Government. Until the Act of 
1875 was enacted, the exercise of the right was within the discretion 
of the accounting officers. 


The Act of 1875 took away the discretion wnich accounting 
officers previously had in exercising the right, and made it the 
duty of the Secretary of the Treasury, upon presentation for pay— 
ment of "any final judgment recovered against the United States 
or other claim duly allowed by legal authority", to withhold pay-— 
ment of an nmount of such judgment or claim equal to any debt due 
the United States from the claimant. The full text of: the Act as 
originally enacted was as follows: 


"When any final judgment recovered against the 
United States or other claim duly allowed by legal 
authority, shall be presented to the Secretary of 
the Treasury for payment, and the plaintiff or 
Claimant therein shall be indebted to the United 
States in any manner, whether as principal or surety, 
it shall be the duty of the Secretary to withhold 
payment of an amount of such judement or claim equal 


6. eae 


Apoondix.15 


to the debt thus due to the United States; and if such ~ 

plaintiff or claimant assents to such set-off, and dis- 

charges his judgnent or an amount thereof equal to ‘said 
debt or Claim, the Secretary shall execute a discharge 

of the debt due from the plaintiff to the United States. 

But if such plaintiff, or claimant denies his indebtod- 

ness to the United States, or refuses to consent to the 

set-off, tren the Secretary shell withhold payment of 
such further amowmt of such judgment, or claim, as in 
his opinioa will be sufficiont to cover all legal charges 
and costs in prosecuting the debt of the United States to 
final judgment. And if such debt is not already in suit, 
it shall be the duty of the Secretary to cause legal 
proceedings to be immediately commenced to enforce the 
same, and tocmuse the same to be prosecuted to final 
judgment with all reasonable dispatch. And if in such 
action judgment shall be rendered against the United 

States, or the amount recovered for debt and costs shall 

be less than the amount so withheld as before provided, 

the balance shall then be paid over to such plaintiff by 
suc Secretary with 6 per centum interest thereon for 

the time it has been withheld fromthe plaintiff." 

A definite course of procedure in settling Government ac~ 
counts, which would result not only in prompt settlements, but also 
in avoiding all umecessary litization, was thus prescribed and 
Made mandatory upon the Secretary. 


On March 3, 1933, that Act was reenacted (Section 13, Pub. 
No. 428, 72d Goneress) and changed to the extent of excluding the 
words "or other claim! from the first sentence of the Act, and 
substituting the "Comptroller General of the United States"! for 
the "Secretary of the Treasury". 


As the effect of the Act of 1875 was to take away the dis- 
cretion which accounting officers previously had in exercising the 
richt of set-off and to require them to make set-offs in respect to 
both judgements and claims, so now the effect of the amendment is to 
restore the discretion of exercising the set-off right with respect 
to claims, and to limit the duty of making set-offs to judgements. 
The report of the Committee (Senate Report No. 1021 on H. R. 13520, 
724 Congress, 24 Session) which recommended the change in the Act, 
Concludes with the statement that: 


"Phe amendments eliminate from the statute the 
language with respect to claims, Limiting the appli- 
cation of the statute to judgment creditors." 


Since rental or benefit payments to be made under Section 
8 (1) of the Act in question are not judgments, the Act of 1875, 
as amended, is not applicable to them. 
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No. A-3d 


APPLICATION OF NATIONAL INDUSTRIAL 


RECOVERY ACT TO THE PHILIPPINES 


~ 


The National Industrial Recovery Act is not 
applicable to the Philippine Islands, . 
insofar as it prescribes the formulation, 
approval and enforcement of codes of fair 
competition, but articles brought into 
Continental United States are subject to 
the provisions of Section 3(e) of that 
Act concerning articles "imported into 
the United States" in such manner as to 
endanger the maintenance of any code or 
agreements under that Act. 


Opinion of the Attorney General 
Dated December 2, 1933. 
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OPINION OF THE ee GENERAL OF THE UNITED, SS 


APPLICATION OF TER MAT TONAL INDUSTRIAL, RECOVERY | 
BS ACT 10 THE PHILIPPINE ISLANDS ~ | 


? 


Department of Justice, 
December &, 1933. 


Sir: 


I have-the honor to refer to your letter of November 20th, 
requesting my opinion as to whether the National ‘Industrial 
Recovery Act (48 Stat. 195, approved June 16, 1933) applies to’ the 
Philippine Islands: | rt rete Negi be 


Section 1 of the Act asserts a policy "to remove obstruc- 
tions to the free flow of interstate and foreign commerce." “Sec- 
tion 4 provides for the formulation of "codes of fair competition" 
aad forbids violations of code standards "in any transaction: in.or 
aifecting interstate or foreign commerce." Section 7(d) defines. 
Naterstate and oy commerce" as eee unless otherwise 

ero toa ; | 


4 tirade. or commerce among the several States aca with 
foreign nations, or between. the District of Columbia 
or-any Territory of the United States and. any: State, 
Territory,.or foreign nation, :or between any insular 

ossessions or other places wider tne jurisdiction of 

' the United States, or between any such possession or 
place and any State or Territory of the United States 
or the District of Columbia or any foreign nation, or 
within the District of Columbia or any Territory or 

“ any insular possession’or other place under the juris 
Giction of the United States!. fittalics supplicd]. 


Section 3(e) ae aeeaa in ead as follows: 


On his own motion, or if any Labor oresization, 
or any trade or industrial organization, association, 
. or group, which has complied with the provisions of 
pet this title,: shall make complaint: to: the. Pres een rs 
any article or articles are being imported into 
he United Statos in substantial quantities or AREY 
~ ratio to domestie production of ‘any competitive article. 
or articles and on such terms ot under. such conditions . 
as to render ineffective of seriously to endanger the 
Maintenance of any code or agreement under this title, 
Nibhe President may cause an immediate investigation t6 
. “be made by the United States Tariff Commission, which 
“shall give precedence ‘to investigations under. t his: 
* Subséction, and if, after such invest igation and such 
public notice and hearing as he shall specify, the 
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President shall find the ‘éxistence of such facts. he 
shall, in order to effectuate the policy of this title, 
direct: that the article or articles.concerned shall be 
permitted entry into ;the ‘United States only upon such 
terms and conditions and subject to the payment of 

such fees and to such limitations in the total quantity 
which may be imported (in the course of any specified 
period or periods).as he shall find it necessary to 
prescribe in order that the entry thereof shall not 
render or tend to render ineffective any code or agree- 
ment made under this title. * * * eines supolicd]. 


You state that the question has arison particularly because 
of representations by proponents ofa proposed code for the cordage 
and twine industry that "it is impossible for them to install proper 

labor conditions for employees in the continental United States" > 
and at the same time meet competition from the Philippine Islands 
in view of the labor Cae ce Pera there. 


You apparently assume that Séction 3 (e) applies ony tdi: 
"imports" from foreign countries and,: therefore, docs not extend 
to articles brought into continental United States from the Philip- 
pine Islands, oe take this to be only a corollary of the con- 
clusion reached by your’ legal staff that tho code provisions of 
the Act do apply to the Philippine Islands, for the two questions 
are not entirely separable. The Legal Division of the Agricultural 
Adjustment Administration, as appears from memoranda submitted to 
me, has concluded that section 3 (e) does apply and thatthe code 
provisions do not apply. The Judge Advocate General of the Army, 
likewise, has coneluded that the code provisions are not’ applicable 
in the philippine Islands.and, while he has not so stated in express 
language, his treatment of the subject indicates an aso that 
section 3 (e) is spplicable. 


The Ac t of August ons 1916, c, 416, ‘89 Stat. ie 547 (U.S.C. 
Title 48, “Bec: 1003) provideds.... of 


"That the Be tie ‘laws of the United Sta ytos. 
hereafter’ enacted shall not apply to the Philippine 
Islands, except when they specifically so provide, or 
it is so provided in AAs ce. iH 


There’ 1s" no: clear statoment in the National Industrial Recovery 
Act that the code provisions thereof shall apply in the Philippine 
Islands. -Your-Legal Research Division has relied upon the words of 
the statutory definition of “interstate and foreign. commerce! as 
including trade or commerce "within. * * * any insular possession or 
een Rack: eee ae Gea LS of une venace States", but this 


The Narcotic Drugs: innit sini meneret Act, which aofines its 
Seographical application as“including "the United Strtes or any 
territory under its control ter. jurisdiction", was considered by the 
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Attorney General in an opinion of October 17, 1925, 24 Op. 550, 551, 
amd the conclusion reached that "while ordinarily such language 
might be construed as embracing the United States and all of its 
possessions, such interpretation is not permissible when the. language 
is measured by the test laid dom in the Act of August 29, 1916." 
The principle is further illustrated by an opinion of July 28, 1927, 
(35 Op. 281, 283) which stated that: "The National Prohibition Act 
although made applicable by its terms to all territory subject to 
the jurisdiction of the United States in substantially the language 
of the Bighteenth Amendment is not in force in the Philippine 
isiends * * .*, Ii 


Considering, on the other hand, the question of application 
or non-application of section 3 (e), it is important to note that 
the Tariff Act of 1930, 46 Stat. 590, 685, specifically provides 
that the duties therein levied "upon all articles when imported 
from any foreign country into the United States" shall also be 
collected and paid "upon all articles coming into the United States 
from the Philippine Islands", with some express exceptions which 
do not affect the principle. Goods brought in from the Philippine 
Islands are "imports", within the purview of the provision of the 
tariff laws forbidding 'wifair methods of competition and unfair 
acts in the importation of articles into the United States", and , 
as such, are subject to exclusion by order of the President after 
investigation by the Tariff Commission, as pointed out by the 
Attorney General in an opinion of July 25, 1927 (35 Op. 27%, 281). 


Considering the foregoing, it is my opinion that the National 
Industrial Recovery Act is not applicable to the Philippine Islands, 
in so far as it prescribes the formulation, aoproval and enforcement 
of codes of fair competition, but that articles brought into con- 
tinental United States from the Philippine Islands are subject to 
the provisions of section 3 (e) of that Act concerning articles 
"imported into the United States! in such manner or in such circum- 
stances "as to render ineffective or seriously endanger the mainten— 
ance of any code or agreement." 


Respectfully, 


HOMER CUMMINGS. 


To the National Recovery Administrator. 


Appendix 23 


No. A-4 


. CONTRACTS YITH MEMBERS OF CONGRESS UNDER 


AGRICULTURAL ADJUSTMENT ACT 


Boner it paymeats under contracts with Congressmen 
for reduction of cotton acreage, which con 
tracts have already been exccuted, should be 
withheld pending the direction of Congress. 


Mo objection is scon to the waiver by Congressmen who 
have heretofore catered into suca contracts, 
of a waiver of compensation or renunciation 
of compensation, although the legal effect 
thereof would not be clear if the contracts 
were considered within the prohibitions of 
Sections 114, 115 and 116 of the Criminal 
Code. 

No further contracts or agreements of any kind should 
be entered into with members of Congress 
until and unless it shall be otherwise 
provided by statute. . 


Opinion of the Attorney General 
Dated December 16, 19335. 
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.) Appendix 25 
_ OPINION OF THE ATTORNEY GENERAL OF THE UNITED STATES 


CONTRACTS WITH MEMBERS OF CONGRESS UNDER AGRI- 
CULTURAL ADJUSTMENT ACT AND NATIONAL INDUSTRIAL 
RECOVERY ACT | 


Department of Justice, 
‘December 16, 1933, 


Sir: 


I have the honor to refer to your letter of November 20th, 
requesting my opinion as to the legality of entering into the con 
tracts or agreements contemplated by section 8 of the Agricultural 
Adjustment Act (approved May 12, 1933) and section 4 of the National 
Industrial Recovery Act (approved June 16, 1933) with members of 
Gongress who are also engaged in agriculture, trade or industry or 
are ‘interested as land ommers or lien holders. 


The pertinent statutory provisions are copied below. 


Agricultural Adjustment Act: 


Sec, 8. In order to cffectuate the declared policy, the 
Secretary of Agriculture shall have power-- 


"(1) To provide for reduction in the acreage or 
reduction in the production for market, or doth, of any 
basic agricultural commodity, through agreements with 
producers or by other volmtary methods, and to provide 
for rental or benefit payments in connection therewith 
or upon that part of the production of any basic agri- 
cultural commodity required for domestic consumption, 
in such amounts as the Secretary deems fair and reason- 
able, to be paid out of aay moneys available for suck 
‘payments, Under regulations of the Secretary of Agri- 
culture requiring adequate facilities for the storage 
of any nonperishable agricultural commodity on the farm, 
inspection and measurement of any such commodity so 
stored, and the locking and sealing thereof, and such 
other regulations as may be prescribed by the Secretary 
of Agriculture for the protection of such cowmodity and 
for the marketing thereof, a reasonable percentage of 
any benefit payment may be advanced on any such commodity 
$0 stored. In any such case, such deduction may be made 
from the amount of the benefit payment as the Secretary 
of Agriculture determines will reasonably compensate for 
the cost of inspection and sealing, but ao deduction may 
be made for interest. 


"(2) To enter into marketing agreements with process- 
rs, associations of producers, and otners, engaged in the 
haz ndlinzy in the carrontof interstate or foreiza commerce 
f any agricultural commodity or product, thereof, after due 

no ti 66: ‘ande ‘opportunity, for hearing to interested parties. 
Thé*nakins 6f ay such agreement snall-not be held tobe 
in violation of any of the antitrust laws of the United 
States, and any such agreement shall be deemed to be law- 
ful: Provided, That no such agreement shall remain ina 
» -tareerat ter the termiaation of this Act. For the purpose 
sof; garrging aut any such agreement the parties thereto shall 
oe eligivle for loans from the Reconstruction Finaace 
Corporation under section 5 of the Reconstruction Finance 
Corporation Act. Such loans saall not be in excess of suca . 
Naas as mW ee ea by the agreements." 


~O 


(e) 


ational Industricl Recovery ‘Act: MEA oe ir noe ae 


“gee. ay es it Ae Hee BARC igs authorized to enter, 

into agreements with, aad. to approve voluntary agreements 
“botween and among, persons engaged in a. trade or industry, 

labor organizat one ee ‘inde or industrial organizations, 

associations, or groups, relating to amr trade oF industry, 

if “agen sudemoat such agreomonts will oid in offectuating 
the policy of this titlo with respect to transactions in or 

affecting interstate or foreign commerce; and willbe con 

sistent with the requiremeats of clause (2) of sue 
(a) of seetion 3’for' a code of fair competition." 


Sections 114, 115 and 116 of the Criminal Code (U.S.C., Title 
16.4.0, 204-205); concerning the making of contracts or ede 
with menid res Oe Congress, road’ as follows: 


"Soc. 114. Whoever, being clected or appointed a 
Member of or Delegate to Congress, or a Resident Com: 
missioner, suall, sfter his eloction. or r appointment and 
cither. before or after he has qualified, aad during His 

“continuance in o office, directly or indirectly, wWimseclf, 
or by. any other pe ea in trust for him, or for his use 
‘or benefit, or on his account, widertdke, execute, hold, 
or cajoy, in whole or in part,’ any: contract or agreement, 

“madevor entered into in behalf of the United States by 
any ‘officer or person authorized: to make contracts on 
ite: behalf, sanll be fined not move than three thousand 
‘dallars. All contracts-or agreements made in violation 

of this section shall be void; and whenever any sum of 
money is advanced by the United States, in consideration 

.::0f any such contract or agreement, it shall forthwith be i 

repaid; and in case of failure or refusal to repay, the 
game when demanded by the proper officer of tae depart- 

“meat under whose authority such contrac; or agreement 


Shall have been made or eatered into’, su shall at 


eS TE at 
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once be brought against the person so failing or refusing 
and his sureties, for the recovery of the money so advanced. 


"Sec. 115. Whoever, being an officer of the United 
States, shall on benalf of the United States, directly or 
indirectly make or enter into any contract, bargain. or 

-agreemeat, in writing or otherwise, with any Momber of or 
Delegate to Congress, or any Resident Commissioner, after 
his election or appointment as such Member, Delcgatec, or 
Resident Commissioner, and cither before or after he has 
qualified, and during his continuance in office, shall be 
fined not more than three thousand dollars, 


NSec. 116. Notaing contained in the two preceding 
Sections shall extend, or be construed to extend, to any 
contract or agreement made or centered into, or accepted, 
by any incorporated company, where such contract or 
agreement is made for the general benevit of such incorpo- 
ration or company; nor to the purchase or sale of bills 
of exchange or other property by any Member of or Delegate 
to Congress, or Resident Commissioner, Where the same aro 
ready for delivery, and payment therefor is made, at the 
time of making or entering into the contract or agreement." 


The foregoing provisions of the Criminal Code originated in 
the Act of April 21, 1808, c. 48, 2 Stat. 484. Attorney General 
Legare (4 0p. 47) interpreted themas not forbidding a contract 
with a partnership which included a Congressman When he (the Congress— 
mein) specifically waived any beneficial interest. Attorney General 
Rodney (5 Op. 697) held that the statute did not invalidate a con- 
tract made with a private citizen who subsequently became a member 


of Congress. Attorney General Garland (18 Op. 286) concluded taat 


the statute did not disqualify a momber of Congress to become a 
surety on a contractor's bond. 


Nevertheless, a Unitcd States Senator, who professed to rely 
upon Attorney General Rodney's opinion, was prosecuted in connection 
with 2 lease to the United States executed by him at q time previous 
to his election to the Senate, the indictment charging that subsequent 
to such election he did "hold and enjoy" the snid contract contrary 
to the statute. United States v. Dietrich, 126 Fed. 671, 673, 676, 

A demurrer to the indictment wos overruled woon grounds indicated in 
the following excerpt from the opinion, written by Judge Van 
Devanter: 


"we think it is entirely clear tzat the purpose and 
effect of this legislation is to absolutely inhibit all 
contractual relations with the United States upon the part 
of any member of or delegate to Congress through 'any con 
tract or agreement made or entered into in behalf of the 


: 3 ant) j 2 6 
United States, by any officer or porsoa authorized ate 
“ Whe £ tho Tai ted sia We LY 
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the instances specifically excepted by section 3740. 
* * * Tt plainly includes ‘any contract or sgreement,! 
no matter how fairly obtained or held, how reasonable 
pe a igs Bh habe: or how advantageous to the United States. 
* * * The purpose of the statute is to effectually close 
the door to the temptation which is incident to contractual 


relations vetweea tne zove ranent and members of Congress. 
oe a , . 


‘phe construction of a doubtful or ambiguous statute 
by the Attorney General in the discharge of his duty to 

render opinions upoa questions of law arising in the ad— 
ministration of any of the executive departments is 
Bens entitled to. respectful consideration, and where 
that constmuction is acted upon for a long time by those 
charged with the. duty of executing the statute it ought 
not to be overruled.witnout cogent reasons. * * * But 
this rule is not te to statutes which are plain 
and unambiguous. 


Subsequently, Attorney General Bonaparte (26 Op. 537, 540) 
concluded that the statute forbade certain contemplated "agreements : 
for the purchase of lands, for water rentals, for conveyance of . 
water rights, and similar instruments, contractual in form, relating : 
to the adjustment of vested water rights, executed in behal? of the 
United States by some officer of the Reclamation Service for puee 
poses within the purview of the Reclamation Act (32 Stat. 388),! 
Making the following pertinent observations. 


"From the nature of the contract transmitted with 
your note it is manifest that in case a person with whom : 
it is desired to make such a contract is a Member of, or : 
Delegate to, Congress, it would interfere with the carry- 
ing out of what is contemplated by the reclamation act 
referred to, if he could aot enter into such contract, 
when willing to do so} and that it wuld be to the ad- 
vantage of the Government to be permitted to make such 
Member the same kind of contract that it makes with any 
other person in aid of such reclamation project. And it 
may Well be thought as it is urged here, that Congress 
did not intend that these sections should operate to : 
prohibit such contracts as these, and that, had the 
attention of Congress been called to this, it would 
have modified these sections as to their application to 
the reclamation act. ; 


"But in dealing with a statute fairly plain in 


; : : i a 
its meaning, such considerations nave -7 place; and ‘i 
in such cases the legislative intent, even if it were d 
susceptible of legal ascertainment, cuts little figure i 


except as it is expressed in legislative enactmeats, and 


when so expressed the legal meaning of what is said must 


be taken to ee rie legislative intent, wherever that 
intent is material. 


I cannot doubt that it is a duty of members of Congress, no 
less than of other citizens, to cooperate in the carrying out of the 
recovery Plans cnactcd in the Agricultural Adjustment Act and the 

_ National Industrial Recovery Act; and it is truly an anomaly if one 
Statute penalizes the doing of that which under another statute is 
a duty. Certainly there is no turpitude involved in tae more making 
of the prescribed agreements under such circumstances. 


Nevertheless, to the extent that they contemplate payment of 
Compensation by the United States, it may well be that they are not 
distinzuishable from others as providing opportunity for evil. As 
Pointed out by Judge Van Devanter, and further illustrated by the 
opinion of Attorney General Bonaparte, particular contracts are not 
forbidden because vicious, nor permitted because good, advantageous 
Or even essential to the furtherance of a public interest. The con- 
clusion was that all contracts or agreements, save as specified in 
the Act, are prohidited and taat the statute, being unambiguous, 
is not subject to a construction which might narrow its application. 


You state that some contracts with Congressmen for reduction 

' of cotton acreaze have already been executed, througa oversight or 

' imadvertance, but that you have deemed it advisable to witnold pay- 

) ment of compensation thereunder pending direction by Congress. I 
approve your conclusion in this respect. I also nerceive no objoction 
to the execution by Congressmen, who have heretofore entered into tae 
‘Contracts, of a waiver of compensation or a renunciation of compen- 
Sation, in language such as you suggest, although the legal effect 
thereof would not be clear if the contracts were considered as within 
_ the statutory inhibition. 

In conclusion, I must advise that you refrain from entering 
into further contracts or agreements of any kind with members of 

» Congress until and unless it saall be otherwise» provided by statute. 
- Indoed, it is quite improbable that members of Congress would execute 
such contracts, except through inadvertance or oversight, in view of 
the penal statute and the broad scope which has heretofore been at- 
tributed to it, even though it should row be administratively con- 


Jo= 


cluded that the contracts are permitted. 


Respectfully, 


HOMER CUMMINGS. 
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Appendix 31 


: No..4.5 


COMPUTATION OF QUOTA OF TAX EXEMPT 
SHORT STAPLE COTTON 


The amount of long staple cotton heretofore produced 
in Arizona is not to be taken into consid— 
eration in determining that state's quota 
of the national allotment under the Bank- 

head Act. 


Opinion of the Attorney General 
Dated May 23, 19354. 
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OPINION OF THE ATTORNEY GENERAL OF THE UNITED STATES 


' COMPUTATION OF ARIZONA'S QUOTA OF TAX-EXm—PT SHORT 
ioe STAPLE COTTON 


May 23, 1934. 


The Secretary of Agriculture. 
My Dear Mr. Secretary: : 


I. have the honor to comply with your request of May 22, for 
my opinion whether long staple cotton ("one and one-half inches in 

_ length or longer") produced in Arizona is to be talen into considera~ 
_ tion when. determining that State's quota of tax exempt short staple 

_ cotton wnich may be produced in the years 1934-1935, under the Act 
SOs April 21, 1934, which, in so far as hero pertinent, reads as 


"Sec. 3 (c). For the cropyear 1934-1935 ten mil- 
lion bales is hereby fixed as the maxmium amowmt of 
cotton of the crop rarvested in the crop vear 1934-19325, 
that may be marketed exompt from payment of the tax 
herein levied. * * *!! hes 


"Sec. 4 (a). There is hereby levied aad assessad 
on the ginning of cotton hereafter harvested during a’ 
crop year with respect to which this Act is in offcct, 
a tax at the rate per pound * * *." 


"Soc. 4 (ec). No tax saall bo imposcd under this 
Act with respect to-- dan 


"(1) Cotton harvested by any publicly owned 
experimental station or agriculttral laboratory. 


"(2) An amount of cotton harvested in any crop 
year from cach farm equal to its allotment. 


= (3) Cotton harvested prior to tho crop year 
1934-1935. 


"(4) Cotton having 2 staple of ono and one: half 
inches in length or longer." , 


"Sec. 4 (g). The right to cxomption under para- 
eraph (2) of subsection (e) shall be evidenced by a 
- certificate of exemption issued as nerein provided, 
which certificate of exemption shall be conclusive 
proof.of the right to such exemption." me 


Aopendix 34 


"Sec. 5 (a). When an allotment is made, in ordet to 
prevent usfair competition and unfair trade practices in 
mirketing cotton. in.the channels of interstate and :foreiga 
commerce, the Secretary of Agriculture sholl acportion to 
the several. cob leap a States the number of bales 
the marketing of which. may ve exempt f rom the tax herein 
levied, waich shall be determined by the ratio of the 
average xumber of bales produced in each State during the 
five crop years preceding tho passazo of this Act to the 
average number of bales produced in all the States during 
tae same period: Provided, however, That no State shall 
receive an allotment of less tuan two hundred thousand . 
bales of cotton if in any one yoar of five yoars prior to 
this date the le Gay of tre State equalled two mmdred 
aad fifty thousand bales. It is prima facie presumed that 
all cotton and its processed products. will move in inter- 
state or foreign commerce." 


Tae exemption of long staple cotton (Sec. 4, ce, 4) was added 
to the bill by an smendment, introduced by Senator Hayden, and in 
connection phe ome tg the following explana ation was given (Cone. Rec. 
v. 78, pp. 5285, 5633, 5636): 


"MR. HAYDEN. Mr. President, the pending bill 
Brow S omage the production of all cotton shall be 
limited to 10,000,000 bales. My amendment will re- 
lease from that limitation cotton having a staple of 
11/2 inches or longer. The only variety of cotton 
produced in the United States having a staple of 
11/2 inches or longer is so-called !American— 
Egyptian! or Pima cotton, which is grown in Arizona 
and southern California." 


We * * It is not in competition with any cotton 
produced in the main Cotton Belt, wa 1ere none of the 
varieties now grown commercially have a staple longer | 
than about 1 3/8 inches. * * * 3 


"In the characters of the plants, as well as of the 
lint, Egyptian cotton is very different from all other 
cotton grown in the United States. It differs even in 
tae manner in which it is processed, being zinned on 
roller gins instead of saw gins. * * *!! is 


"I might add, Mr. President, that for all useful | 
purposes this long-staple cotton might be considered 


as a crop other than cotton such as Hee or mohair. 
* OK KT 


"MR. HAYDEN. In Arizona and southern California 
there is a certain acreage which may be planted to 
long-staple cotton or short-staple cottoa. My ‘amend- 
ment will take out of cultiva tion an acre jofJshort aie 
Staple cotton every time an acre of lone staplo | cotton 
is planted, and that is exactly the tendency the bill 


>) 


~~. 
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Seoks to foster, * « RM 


_ MR. SMITH. I do not think the Senate understands 
exactly the situation: This typo of cotton really is 
“Rot counted in the ordinary upland cotton for which we 
receive quotations." ‘ 


a he 
(MR. HAYDEN. ‘That is correct, !! 


Section 3 (c) of the Act limits to 10,000,000 vales the amount 
of cotton "that may be mar'-eted exempt from payment of the tax herein 
levied." This necessarily Aas referenco to the exemption in Section 
@(e) (2) of "an amomt of cotton harvested in any crop year from 
each farm equal to its allotment," because the other exemptions are 
Without limit as to quantity, are not subject to allotment, and 20 
tax exemption certificates with respect tnereto are provided. There 
fore, long staple cotton is not included in tne 10,000,000 bales 
Subject to allotmont; md this conclusion slonc zives effect to the 
amendment above mentioned, which was purposed to remove long staple 
Cotton from the restriction imposed by the allottable maximum of 
10,000,000 dbalos. 


Tae direction in Section 5(a) that the Secretary "snall ap- 
portion to the several cotton-producing States the number of bales 
the marketing of which may be oxempt from the tax herein levicd,!"! 
refers to the allottable bales (10,000,000 for tho yoars 1934-1935 
Which, as above indicated, doos ant include long staple cotton). 
Continuing, the section provides that the apportionment of this 
10,000,000 bales "shall be determined by the ratio of the average 
number of bales produced in each state during the five erop years 
Preceding the passage of this Act to the average number of bales 
produced in all the States during the’ sume period." The word 
"bales", twice repeated in the last quoted clruse, logically and 
grammatically contemplates "bales" of the kind last previously 
Mentioned, that is, "bales" of the kind included in the 10,000,000. 


If the statute is read in this mannor the result is logical 
aad equitable--the quantity of short staple cotton which will be 
exempt from the tax is, for cach state, an identical percentaze of 
its average during the preceding five years, except as the matter 
may be affected by the proviso concerning a minimum of 200,000 
Bales. If, on the other hand, long staple cotton should de t aken 
into consideration when determining a state's quota of tax exempt 
Short staple cotton this would result in a distinct discrimination, 
So that Arizona would be privileged to produce approximately fifteen 
per cent. more tax exompt short staple cotton per average number of 
bales of such cotton heretofore produced than would any other state 
Save California, which would enjoy a like advantage somewhat less 
in degree--in addition to the right to raise tax exempt long staple 
Cotton in wmlimited quantities--except, of course, as the matter may 


be affected by the proviso ona ee 
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Be No. A-6 


- APPLICATION OF NATIONAL INDUSTRIAL 
RECOVERY ACT TO PUERTO RICO, 


HAWAII AND ALASKA 


Title I of the National Industrial Recovery Act 
is in full force and effect in Puerto 
Rico, Hawaii and Alaska, 


Opinion of the Attorney General 
Dated June 7, 1944. 
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Appendix 39 
_omuton’ OF THE ATTORNEY CHER OF THE UNITED STATES 


snk NATIONAL INDUSTRIAT, RECOVERY. ACT AS IT APPLIES TO 
., THE TERRITORIES OF PUERTO RICO, HAWAII AND ALASKA 


June: 7, 71964. 


My Dear Mr. President: 


an 


pee 


coe 


som 


Bitte state and foreign commerce! as including, wiless otherwise in- 


‘vam returning herewith in revised form the proposed Executive 
Order: delezating to tte Administrator for Industrial Recovery 
ety to-enter into agreements pursuant to section 4 (a) of 
‘Pitle I of the National Industrial Recovery Act with persons en- 
gaged in a trade or industry in the Territories of Puerto Rico, 
Hawaii and Alaska, which was submitted for my consideration at your 
direction bY your -Assistant Secretary Mr. McIntyre on May 28, 1934, 


By: section 2 (db) of the > National Industrial Recovery Act, 
you are authorized to delegate any of your functions and duties 
undér the act and the only question presented is whether the National 
Industrial Recovery Act applies to the Territories named. 


“ Section 7 (d) of the National Industrial Recovery Act defines 


; dicated, "trade or..commerce among the several States and with Ges: 


tations, or betwee the District of Columbia or any Territory of th 


Tee United States and any State, Torritory, or foreign nation, or oy a 
ei By: insular possessions or other places under the jurisdiction of the 
> Unitod. States, or between any such possession or place and any State 


or. Moerritory of the United States or the District of Columbia or any 


““!ferritory or any insular possession ar other place under the juris- 


Giction of the United States." 


; : _I find no provisions in the National Industrial Recovery Act 
which. specifically or impliedly except from the provisions of the 


“Aet the Territories named, and in the absence of such provisions the 
eove- quoted Language seems to de sufficiently broad to include them. 


af nec the langue ‘e of Section 7 (d) does not make the 
National Industrial Recovery Act applicable to these Territorics, 


. Beste are ee statutes waich clearly remove any doubt in the matter. 


‘Title 3 eee 23, U.S.C., relating to Alaska provides as 
follows: 


tthe. Constitution of the United States, and all the 

laws thereof which are not locally inapplicable, shall 
have the same force and effect within the said Territory 
as elsewhere in the United States. ager the: laws of the 
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United States passed prior to August 24,1912, ‘establishing 
the executive add” judicial departments in Alaska shall Con- 
tinue in full force and offect until amended or. repealed by 
Act of Congress; except as herein provided a11 laws: in force 
in Alaska’prior to that date shall continue in full forco 
and effect until altered, amended, or repealed by Congress 
or by the legislature. "! 


Similar provisions are contained in sections 495 and 734 of Title 
48 of the United States Code relating to Hawaii aad, Puerto Rico, res—_ 
pectively, 


cry hbave- salted statute relating to Puerto Rico has been con- 
strued by the Attorney General in connection with the National Bank 
Act. See 23. Ops. Atty..Gen., 169. In consi idering the question as to 
whether the National Bauk Act was stat to Puerto Rico, Attorney 
General Griggs said: 2 


"By virtue of this provision broad extension of all 
the statutory laws.of the United Statos, aot loenlly in 
applicable, is made. to the island of Porto Rico, the‘only — 
exception being the internal-revcenuc laws, which are 
excepted by name, and such other laws as-are in the said 
act otherwise provided. This language is broad enough to 
extend to Porto Rico the laws relating to the organization 
nad powers of natiotinl banks, valess there be in such laws 
Something indicating that they are locally inapplicable to’ 
Porto Rico, or that they are so locally xoplicable to. some 
other place or places of specific character as to make | 
them practically in 1applicable locally to Porto Rico. An 
examination of the various sections of the Revised Statutes 
and subsequent acts of Coneress relative to national banks 
discloses no provisions which are locally inapplicable to 
Porto Rico. There seems to be in the structure of the 
national benking laws no general provisions waich can not 
be carried into force and effect in Porto Rico equally 
with all of the various States and Territories to which | 
the laws were originally applied. I can find no reason 
to hold that .the statutes relative to the organization 
and powers of national banks have not, b¥ section 14 of 
the Porto Rican act above referred to, been extended to 
that Island. ‘The language of that section is broad 
enough, and in my opinion does, authorize the organi zeyia 
ane carrying on of. national banks in Porto. Rico; 


A similar conclusion - was reached by. Attorney General Griggs in 


Connection with the statute relating to Hawaii. See 23 Ops. Atty. 
Gen bret. 


The statute relating to ineee WAS - ere hott ‘with rs} ‘teed effect 
by Attorney General Miller on October 24,.1890. See: 19 Ops, Atty. Gems 
678. See also 24 Ops. Atty. Gen. 86, wherein it was held that the 
imaigration Act. was applicablé ‘to. Puerto Rico. 
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I agree with the conclusions reached by my predecessors in 
the opinions above-cited and since I find nothing in the National 
Industrial Recovery Act which would indicate that it is locally 
inapplicable to the territories named, it is my opinion that Title 
Deeeeyne Said act is in full force and offect in the Territories 
Of Puerto Rico, Hawnii and Alaska. 


I have nade certain changes in the order to secure more 
appropriate form but the sense thereof has not been altered. The 
revised draft has my aporoval as to form and legality. 


Respectfully, 
WILLIAM STANLEY, 
Acting Attorney General. 


The President, 
The White House. 


“4 


phe 
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He QO. fu? 


FEDERAL TAX ON CHECKS UPON FUNDS F 
OF MARKET ATMINISTRATOR 


Checks issued by the Market Administrator upon funds 
which are obtained under the Indianapolis 
Milk License are subject to the 2-cent 
federal tax on checks, 


While the Market Administrator is designated as an officer 
of the United States, he is also acting as a rep- 
resentative for private parties. In the ful- 
fillment of the duties of his office, the funds 
used are not "public funds within the Treasury 


Regulations, 


Ruling of the Commissioner of Internal Revenue 
Dated September 18, 1934, 
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TREASURY DEPARTMENT 
Washington. 


“September 18, 1934 


United States Department of Agriculture, | 
Agricultural Adjustment Administration, 
Washington, D. C, 


Attention: Mr. Victor Christgau, 
Acting Administrator. 


Gentlemen: 


Reference is made to your letter of: August 17, 1934, 
requesting a rulinz as to the taxability of checks drawn by a 
Market Administrator upon funds which are obtained under the 
Indianapolis Milk License and which are deposited in the Indiana 
National Bank, under the provisions of Section 751 of the Revenue 
Act of 1932. 


The office of the Market Administrator administers the 
Federal Milk Licenses’for various areas issued by the Agricultural 
Adjustment Administration for the particular area and the Market 
Administrator is an appointee of, and under the direct control of, 
this Government agency. The office is financed, under the terms 
of the licenses for each of the areas, by charges made against 
milk producers licensed by the Market Administrator based on the 
quantity of milk sold while operating under such licenses. 


From a review of a copy of the Indianapolis Milk License, 
submitted by you, it appears that the Market Administrator is 
appointed by the Secretary of Agriculture and obtains funds to 
operate his office in the manner as stated above. It is also 
noted, under this license, that whenever the Market Administrator 
has a balance on hand with respect to certain amounts he may 
distribute such balance, or any part thereof, in an equitable 
manner among producers who are licensed, 


Article 36 of Regulations 42, Revised October 1932, as 
amended by Treasury Decision 4496, aoproved October 9, 1933, 
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provides that checks, drafts, or orders for the payment of 
money, dravm against public funds by officers of the United 
States, are not subject to the tax. The term "public funds"! 
as used in the Treasury Decision, includes funds on deposit 
for the benefit of the public. 


It is apparent that while the Market Administrator of 
Federal Milk Licenses is designated as an officer.of the: .. . 
United States, he is also acting asa representative,fgr. ~~ 
private parties. In the fulfiliment of tho duties of his office 
the funds used are not "public funds" within the meaning and 
intent of Article 36, as amended, of Regulniions 42. 


It is held, therefore, in the instant case, that checks 
issued by the Market Administrator, Federal Milk License Jndiana- 
polis Area, are subject to the tax imposed by section 75) 
-of the Revenue Act of 1932. nth ities Sates 


jae spectfully, 


‘pial 
: oy 


“sv Guy |, Helveriag. 
_ Commissioner. 
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No. A-8 


———$ 


CORPORATION TO AID IN ECONOMIC RELABILITATION 


OF PUERTO RICO 


Questions relating to the organization of a corporation 
under the laws of Delaware are not properly the 
subject of opinion by the Attorney General. 


The Secretary of Agriculture may eater into contracts 
with such a corporation within the limits of his 
authority and the powers of the corporation under 
its charter, provided the plan to be effectunated 
is one appropriately executed through contract 
and does not involve the delegation of a discretion 
vested in the Secretary or any other officer. 


Opinion of the Attorney General 
Dated September 19, 1934, 
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OFFICE OF THE ATTORNEY. GENERAL 


Washington, D.C. 
September 19, 1934, 


“he Honorable | 

The Secretary of Agriculture. 
Tae Honorable 

Tae Secretary of the Interior. 
Gentlemen: — 

I have the honor to refer to your letvers of recent date, 
jointly submitting for my consideration tne following questions, 
Which have also beea the subject of several confereaces with repre- 
sentatives of your respective departments and of the government of 
Puerto Rico: 


"tl. May a corporation be organtz 
re 7 


1 the 


"2, May the Secretary of Agriculture, hav- 
ing formulated a plan to carry out the purposes 
of Section 15 (f) of the Agricultural Adjustmen 
‘Act, a8 amended, or any of them, contract with 
the corporation organized as per the proposed 
certificate of incorporation for the execution 
of such plan, and in consideration of tne corpora 
tion's agreement to. carry out the plan, agree, 
with the approval of the President, to pay to said 
': corporation processing taxes collected or to be 
collected on Puerto Rican Sugar and held, or to 
be held, as a separate fund in the name of Puerto 


Rico? 
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"3, Does the prohibition contained in 
Section 3 of the Joint Resolution of Congress 
of May 5, 1900 (31 Stat. 716), preclude the 
proposed corporation from ovming and cor trolling 
more than 500 acres of land in Puerto Rico, when 
such land is acquired for the purpose of ultimate 
redistribution?" 


As I understand the matter, it is proposed to organize, 


wider the laws of Delaware and without the use of federal finds, a 
private, non-profit corporation to nid in the economic #eaabilitation 
of the people of Puerto Rico, its intended activitics veite described 
as substantially similar in kind and scope to tose of The Vireia 
Islands Company, which was considered in my opinion of March 19, 1934. 
The members will include "persons who from time to time may occupy 
the offices of the Secretary of. the Interior and Federal Emergency 
Administrator of Public Works, the Seerétary of Agriculture, the Federal 
Emergency Relief Administrator, the Governor of the Farm Credit Admin— 
istration, the Governor of Puerto Rico, the Under Secretary of Agri- 
culture, and the Assistant Secretary of the Interior, respectively." 

No federal statute forbids the organization of such a cor- 
poration and, on the other hand, it is not suggested that any federal 
statute authorizes it. Questions relating to its organizat.on, there- 
fore, are dependent upon the laws of Delaware and are not properly the = 
sudject of any opinion by me. cies aa ts I am glad to inform you of my 
view, in cecopdanen with the understanding had at the above mentioned | 
conferences, that the status of the corporation as a private one will 
not be affected by the fact that its membership will include persons 


who are also officers of the United States and of Puerto Rico, respect—— 


ively. 


x aol 
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_ Answering vane second question, as ase in itely as the exi- 
gencies permit, the Secretary of Rerioaneare: in hie off ictal Fecndeke 
may “daa into. contracts with the soreota es within ene Limite of nis 
authority. and the powers of the corporation ae its ere No plan 
or contract has been submitted to me, However, assuming validity of 
the plan which may be adopted, I Rave ao doubt of the a to contract 
for its execution, further assuming, of course, that the plan is of 
such character as appropriately to be executed througa errr A 
docs not involve the delegation of a discretion vested in the Secretary 
of Agriculture or amy other officer. ) 

7 I have considered, in this conaection, tae possible effect of | 
Sect ion 1783 R. S., as amended (U.S.C. Title 18, Sec. 93), eae om 


vides: 


yo officer or agent of any corporation, joint- 
stock company, or association, and no member or agent 
of any firm, or person directly or indirectly inter- 
ested in the pecuniary profits or contracts of such: 
corporation, joint-stock company, association, or 
firm, shall be employed or snall act as an officer 
or agent of the United States for the transaction 
of business with such corporation, joint-stock 
company, associntion, or firm. Whoever shall vio- 
late the provision of this section shall be fined 
not more than $2,000 and imprisoned not more than 
two years," 


This Section, being penal in nature, is to be strictly con 
strued, as pointed out in 24 Op. AG B57. Saea7 tLe Mes obviously 
directed at business transactions involving pain ond, in my opinion, 
presents no necessary obstacle here. The siturtion in this respect is 


similar to that existing in enanection with tire Virgin Islands Company, 
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which included as members the persons occupying the offices of the 
Secretary of the Interior and Governor of tae Virgin Islands, respect— 
ively, and the making of contracts with which was considered in my 
opinion of March 19, 1934. Furtrermore, I am mindful of the fact 
that the American Red Gross, a highly purposed, non-profit corpora- 
tion, has during many years maintained contractual relationships 
with the United States and at the same time has included among its 
incorporators representatives of severnl Departments of tne Govern- 
ment (U.S.C. Title 36, Sec. 5, et seq.). 
_ Concerning the provision in Section 3 of the Joint Resolu- 
tion of May 1, 1900, 31 Stat. 715, 716, that "every corporation here— 
after authorized to engage in agriculture," including foreign corpora 
tions, saall be restricted to the omership and control of r7t exceed— 
ing five hundred acres of land, I concur in the view of the Attorney 
General of Puerto Rico and of the law officers of your departments 
that if oa valid contract necessitated in its execution the acquisition 
by the wrporation of land in the furtherance of a federal project, 
the provision mentioned would constitute no impediment. It was not 
intended to Limit land ownership by the United States or by a person 
or corporation acting in behalf of the United Statcs. Furthermore, 
any later statute which may, ie ae Me by necessary implication, 
authorize such acquisition of land in larger quant! ies ieee prevail 
over the earlier legislation. 
Respectfully, 
s HOMER CUMMINGS 


Attorney General 
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No. A-9 


TERMINATION OF TAX UNDER BANKHEAD ACT 


J 


A finding and proclamation by the President, under 
Section 2 of the Bankhead Act, that the 

economic emergency in cotton production and 
marketing has censed to exist would termi- 
nate the taxing provisions of the statute 
with respect to all cotton harvested after 
the effective date of the proclamation. 


Such a finding and proclamation, expressly stated 
to be under and for the purposes of the 
Bankhead Act, Would Aave no effect upon 
_ the Agricultural Adjustment Act. 


Opinion of the Attorney General 
nated September 22, 1934. 
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OFFICE OF THE ATTORNEY GENERAL 


WASHINGTON, D. .C. 


September 2¢, 1934. 


Tae Honorable 

The Secretary of Agriculture. 
My dear Mr. Secretary; 

I have the honor to comply with your request of September 
HS for my opinioz upon the following questions arising under the 
Bankhead Cotton Control Act, adproved April 21,. 1934. 


"Is there any lezal authority other than that 
contained in Section 2 of tne Cotton Control Act, 
to suspend or eliminate the tax levied on cotton by 
that Act? 


"If the President finds that the economic emer- 
gency in cotton production and marketing has ceased 
to exist, can that findine be limited to this year's 
cotton crop and the tax levied thereon, or would 
such proclamation by the President terminate the 
operation of tne Act? 


"Tf the president proclaims that the economic 
emergency in cotton production and marketing has 
ceased to cxist, what effect, if any, vould that 
action have on further operations concerning cotton 
under the Agricultural Adjustment Act including 
rentals, benefit payments and processing taxes?" 


Section 2 of the Act reads as follows: 


tsrc. 2. The provisions of this Act shall bo 
effective only with respect to 2 crop years 
1934-1935, buat if the President finds that the 
economic emergency in cotton production and marketing 
Will continue or is likely to continue to exist $80 
that the application of this Act with respect to the 
crop year 1935-1936 is imperative in order to carry 
out the policy declared in section 1, Ae shall so 


= 
th 
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proclaim, and tais Act shall be effoctive with respect 

to the crop year 1935-1936. If at any time prior to 

the end of the crop year 19325-1936, the President 

finds that tne economic omergeney in cotton pro=- 

duction and marketing has ceased to exist, he shall 

so proclaim, and ro tax under this Act shall be-levied 

with respect to cotton harvested after the cfirective 

date of such oroclamation." 

There is no other provision for suspending or eliminating 
tao tax levied by the statute and, aside from such authority, tnore 
is no power in any executive officer to suspend the operation of a 
tax levied by act of Congress. 

Tae provision that, upon the prescribed finding and proclama- 
tion by the President, 'mo tax under this Act saall be levied with 
respect to cotton harvested after tho effective date of such proclama— 

f 
tion," is apparently clear and, tnerefore, not subject to construction. 
Evon assuming that resort to construction were permissible, nothing 
appears which wuld indicate an intention that the effect of the procl 
tion and consequent termiantion of the tax might be limited to tiHis 
year's crop. I therefore conclude that such a finding and proclamatioa 
by the President would terminate the taxing provisions of the statute 
with respect to all cotton narvested after the effective date of the 
proclamation. 

Answering your third question, it is my opinion that ao find- 
ing am. iproclamation by the President of tne tormination of "the econ 
omic emergency in cotton production and marketing," expressly stated 
to be made undor and for the purposes of tue Act of April 21, 1934, 


would Aave no effect woon the Agricultural Adjustment Act, approved 


Moy 12, 1933, which was passed to moot a general economic emergency 
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in relation to agriculture. It provided for termination upon proclams 


tion by the President in the following lLangunge 


vee 


PSmow La.  CPnLs. GaLLo Sniall -censa to ba’ in 
effect whonevor the President finds and proclaims 
tnaat thé national economic omcergency in relation 


Cc 

to “aericulture has been onded; and pending such 

time the President shall by proclamation terminnte 

with respect to any basic agrickltural commodity 

such provisions of this title as he finds are not 

requisite to carrying cut the declared policy with 

respect to such commodity. The Secretary of Azri- 

culture snoll moke such investigations and reports 

thereon to the president as may be necessary to aid 

him in executinz this section." 

The Cotton Control Act was passed more than a year later to 
meet special conditions in connection with cotton and to afford relief 
beyond and in addition to the relief provided by the earlier statute. 
It is ratnaer tobe assumed that the particular conditions which promoted 
the passaze of the Cotton Coatrol Act either did not exist or were not 
recosnized by Coneress as existing at the time of the passage of the 
Agricultural Adjustment Act; and it is also just as reasonable an 
assumption that those conditions may cease to exist earlicr tnan the 
Conditions which the Agricultural Adjustment Act was designed to remedy. 

Respectfully, 
HOMER S. CUMMINGS 


Attorney General. 
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